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THE Author of the following Treatise, 
in attempting a systematic arrangement of 
the subject, has divided it into two Parts: 
in the first, the Right which may be ac- 
quired by a Bill, Check, or Note, is con- 
sidered: in the . „the Remedies to en- 
force payment of them are treated of. An 
Appendix, of forms of declarations, &c. 
with annotations, and a list of the notary's. - 
fees of office, together with the statutes 
relative to small notes and bills, is subjoin- 
ed. | 5 5 
That the Work may be worthy of the 
attention of Mercantile Men in particular, 
the Author has introduced into it a great 
deal of practical information, with which 
he has been favoured by several Merchants, 
and. Notaries of experience; and in stating 
the cases, he has endeavoured to avoid an 

unnecessary detail of facts, that too fre- 
quently renders it difficult to discover the 


legal principle; at the same time, he has: 
deen 


(i 


been careful not to state a an with- 
out endeavouring to point out the reasons 
in support of it: circumstances which he 
hopes may form a favourable distinction 
between this Treatise and others on the. 
same subject. 


2 adie Temple, 
20th Feb. 1799- 
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Bus: of EXCHANGE, whether fordlan or PART 5 

inland, and CRHRCks or DRAFTS on BAx R- K Nang Ir 
ER s, are instruments by means of which a creditor 
may assign to a third person, not originally party to 
a contract, the legal as well as equitable interest in 
"A debt raised by it, 50 as to vest in such assignee N 
a right of action against the original debtor . Such ; 

e l. B. G. r 
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PART I. being the general description and nature of these 


instruments, the operation and effett which = - 


given to them, is obviously directly opposed to an 
ancient rule of law, the founders of which refused 
to sanction or give effect to the transfer of any 
possibility, right, title, or any other chose in ac- 
tion, which is defined to be a right not reduced 
into possession®, to a stranger, conceiving that 

such alienations would tend to increase mainte- 
nance and litigation, and would afford means to 
powerful men to purchase rights of action, and 
thereby enable them to oppress indigent debtors, 
whose original creditors would not perhaps have 
sued them*. As explanatory of one of the most 
peculiar properties of a bill of exchange, namely, 
its assignable quality, it may not be improper to 
take a succinct view of the progress of this com- 
mon law rule, and to state how it has been re- 
ceived and acted upon in our courts of law and 
equity. | 

Of the doc= So anxious were our ancestors to prevent the 


wine rela- : Eg 5 
tive to the alienation of choses, or rights in action, that we 


Assignment 


Len, find it enacted by the 32 H. VIII c. 9, which, 


it is said, was in affirmance of the common law", that 
no person should buy or sell, or by any means ob- 
tain any right or title, to any manors, lands, 
tenements, or hereditaments, unless the person 
33 Termes de la ley, tit. 45, 46. —Godbolt, 67. —Ter- a 
Chose in aftion.—2z * Com. mes de la ley, tit. Chose in 
$45: - action.—1 Wil. 211. 


© Ca. Lit. 265. lt, „ ® Plowd. 88. 
232. b. n. 1. 2 Rol. Ab. 


R | con- 
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contracting to sell, or his ancestors, had been in PART 5 


pos5e55ion of the same, or of the reversion or re 
mainder thereof, for the space of one year before 
the contract; and this statute was adjudged to ex- 
tend to the assignment of a copyhold estate*, and 
of a chattel interest, as a lease for years, out of land, 
whereof the grantor was not in possession'. At 
what time this doctrine, which it is said had relation 
originally only to /andedestates*, was first adjudged 
to be equally applicable to the assignment of a 
mere personal chattel not in possession, it is not 
easy to decide: it seems, however, to have been 
so settled at a very early period of our history, as 
the works of our oldest text writers, and the re- 
ports, contain numberless observations and cases 
on the subject. Lord Coke says that it is one 
of the maxims of the common law, that no right 
of action can be transferred, because under co- 
lour thereof, pretended titles might be granted to 
great men; whereby right might be trodden down, 
and the weak oppressed, which the common law 
forbiddeth. And accordingly we find, that 
judgment was arrested in an action on a bond 
conditioned for the performance of articles of 
ügreement; which contained a covenant that the 
defendant should assign certain bonds to the plain- 
tiff for his own use, on the ground that such con?n 
dition and covenant amounted to maintenance. 


4 Co. 26. a. Coby b Co, Lit. 214. a - 
Plowd. 77. L dN 60, et vid. 2 Rol. 


5 2 Woodd. 388. Ab. 45. I. 40. 8 5 6 
1 A2 And 


5 


1 


(„der zun gISTORY, &c. 5 


T 
AT F. 


And although it v was decided that the King; in 
respect of his prerogative, might transfer a right 
of action, yet it was afterwards ruled that his as- 
signee had no such power. 

This doctrine, however strictly it was Ates 


to in our courts of law, was from the earliest times 2 
thought too absurd by our courts of equity for 


them to adopt, and therefore they always acted in 
direct contradidtion to it: for though it ĩs said to 


have been decided in the 1 ith James 1. that the 
aàssignee of a covenant could not sue in a court of 


equity to enforce performance, because it was 
against! law to assign a covenant, yet that seems 
to be an insulated case; and no other authority 
is to be found, where a court of equity has refus- 
ed to give effect to the assignment of a Fo 
action, provided such assignment was made for a 
good and valuable consideration*. A court of 
equity having it in its power to decree according 
to the justice of every case, there could have been 
no danger of maintenance being increased by its 
giving effect to such assignments: we therefore 


find a great number of cases where 4 have 
TR n in favour of such assignees“. | 


| Dyer, 20. b.—p- 208, nance, B.—2 Rol. Ab. 45, 46. 


Co. Lit. 232. 
25 2 130. kin. 6, 0 9 beer ag Vez. 4 te 
5 2 ern. 428 
Wire, Buller J. 4 T. R. 340, 8 —3 Ch. ep. $6, 
= 1 Rol. 376, . 6. a. MING 199. 
r wig Maint. wok 
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115 courts of law, the equitable interest of this AS- SA. 3 
ö . signee of a chose in action seems to have been re 
cognized as far back as the middle of the last cen- 
tury, when we find it said by one of the judges; | 
„that if an assignee of a chose in action has an 
equity, that equity should be no exile to the court 
of common law.” In another case also, the 
courts speak of an assignment of an apprentice, 
or an assignment of à bond, as things valid be- 
tween the parties, and to which they must give 
their sanction; and an assignment of a chose in 
action has always been deemed: a good considera- 
tion for a promise“, although the debt assigned 
was uncertain*, So indeed it was decided, where 
the obligee had assigned over a bond, and after- 
wards became a bankrupt, that he might never- 
theless bring an action on the bond; and that i in 
an action upon a bond given to the plaintiff i in 
trust for another, the defendant may set off a debt 
due from the person beneficially interested, in like 
manner as if the action had been brought by the 
defendant himself. But though courts of law 
have gone the length of taking notice of assign- 
ments of chores in action, and of giving effect to 
them, yet in algwat-every . they” have adhered 
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; | oY P Tn Kin dom v. « Jones, : 33 | * Winch + V. Reeling, 1. 
Car. 11.— s, 7.—Sir 1. R. 6519. | 
ones, 1 5 8. C. u Bottomley v. Brook, M. 
| 412 Mod, 354. 5 Beh. 1. 4% C. HI. | 
5 Rol. Ab. 29.—8 d. 212. Birch, M. 25; G. III. F $5 
t. offes. 222 gs. in 1 T. R. 621, & | 4 
ouldedale-y, Birchal, 2 R. 430. sed quiere. vid. 7. . r 
* Bla, Rep. 820. Tag 663. 3 
F to 
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ARE 1 to the formal objection, that the action should be 

—— brought in the name of the assignor, and not in 
the name of the assignee; the consequence of 

which rule is, that the defendant may give in 

evidence a release, declaration, or admission of 
the plaintiff on the record, to defeat the action, al- 
though it is evident such plaintiff is but a mere 

trustee for a third person. It has been observed, 
that the substance of the rule being done away, 
there can be no use or convenience in preserving : 
the shadow of it; for where a third person is per- 
mitted to acquire the interest in a thing, whether 

he is to bring the action in his own name or in the 
name of the grantor, does not seem to affect the | 
question of maintenance”, 

Even at the earliest period of our history, the 
doctrine relating to the assignment of choses in 
action was found to be too great a clog on com- 
mercial intercourse; an exception was therefore 
soon allowed in favour of mercantile transactions. 

It is the observation of a learned and elegant com- 
mentator on the English laws, that in the infancy 
of trade, when the bulk of national wealth con- 
sisted of real property, our courts did not often 
condescend to regulate personalty; but, as the 
advantages arising from commerce were gradually 
Wl, ry were. anx10us to encourage it, by re. 


17 T. R. 663, et vid. Sel, Winch. v. Keeling, 1 T. R. 
Ca. 161. 62 1.—lsrael v. Dan, 1H. 
per Buller J. in Master v. B. 239 · FN 
Miller, 4 f. R. 340, et vid. 


moving 
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moving the restrictions by which the transfer of PARTI. 
interests in it was bound. On this ground, the —— . 
custom of merchants, whereby a foreign bill of 
exchange was assignable by the payee to a third 
person, so as to vest in him the legal as well as 
equitable interest therein, was recognized and 
supported by our courts of justice in the four- 
teenth century; and the custom of merchants, 
rendering an inland bill transferable, was given le- 
gal effect to in the seventeenth century; and so in 
modern times, marine policies have been adjudged 
assignable, and to give the assignee a right of 
action“; and the doctrine has been extended to 
respondentia bonds“ and bills of lading*. In 
short, it may be observed, that our courts, sub- 
servient, as it were, to the necessity and circum- 
stances of the times, have, in favour of commerce, 
adopted a less technical mode of considering per- 
. sonalty than realty; and, in support of commercial 
transactions, have established the law merchant, 
which is a system of equity founded on the rules 
of equity, and governed in all its parts by plain 
justice and good faith*. 
Having thus endeavoured to point out the pe- DistinQtion 


etween 


culiar property of bills of exchange, 1 in respect ofen and. 


special con- 


their being ass ignable, so as to give the assignee watts; and 


in what res 


a right of action in his own name, a property ae anke | 


of the nature 


which it has been NET seen, few other choses in of A apeciale 


* Master v. Miller, 4 T. R. T. R. 683, Ke. 
342.—1 T. R. 20.—Park. 44 er Buller J. 4 T. R. 
Y 2 Bla. Rep. 1272.—3 1. Bong 
R, 182.—4 T. R. 342. i 


44 = action 
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PARTI. action possess, the author will proceed to state a 
further leading distinction between contracts evi- 
denced by bills of exchange and other simple con- 

75 tracts, in respect of the former carrying with them 

the same internal evidence of a consideration as 


The evidence which a man may have in proof of 

a contract is threefold: 15, matter of record. 

2aly, specialty. 3dly, unsealed written evidence, as 

notes in writing, or oral testimony. The first of 

these, the sentence of a court of judicature whose 

adjudications are of record, is the highest species 

of evidence, because this sentence cannot be im- 

peached, or the propriety of it questioned in any 

action on the judgment, but only by writ of er- 

ror* ; nor can there be any allegation against a 

record* ; secondly, specialty ranks next in point 

of estimation. Our ancestors entertained very 

| high notions relative to the solemnity of sealed 

p instruments, in respect to the deliberate mode in 

which they are supposed to be made and exe- 

cuted".; deeds, therefore, have ever been adjudged 

b2H.B. 414, 418, 402. said that deeds are received as 

—7 T. R. 269.—4 T. R. a lien final to the party mak. 

432, 5. a. 485.— Doug. 1, 580. ing them, although he received 

—2 H. B. 247, gcc. Feltham no consideration in respect of 

v. Terry, cited in London v, the deliberate mode in which 

Hooper. Sent. 19, & by they are supposed to be made 

Buller J. 5 Har and executed: for, ist, the 
Moes v. Macfzrlind. urr. deed is prepared and drawn; 

1007.— Hunter v. Potts, 4 then the seal is affixed; and 

T. R. 282, contra. lastly, the contractin, party - 
Gilb. on uses and trusts, delivers it; which is Ge con. 


109 sunimat ion of his * 
2 In Plowd, 308. b. it is 


to 


contracts evidenced by bonds or other specialties, LI 
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to bind the party making them, without stating PART. 
or proving in an action upon them, upon b Gong 
cause, or for what consideration, they are made; 

and any legal objection to the validity of them, 

which does not appear on the face of the instru- 

ment, must be shewn and proved by the defen- 

dant. But the third and last species of evidence, 
namely, simple unsealed written evidence, is not 

in general entitled to such respect, because the 

law supposes that contracts supported by such 
evidence only, may have been made inadvertently, 

and without reflectionꝰ; and therefore will not in 
general enforce performance of such contracts, 

unless the person attempting to derive an in- 

terest under them, can prove that they were 

made for a good and valuable consideration. It 

is otherwise, however, in the case of a bill of 
exchange“, it being, as will be seen hereafter, 
scarcely ever necessary that the plaintiff should : 
prove that he gave a consideration for it; and 

in no case open for the defendant to prove 

that be received no consideration, unless in an ac- 

tion brought against him by the person with 
whom he was. immediately concerned in the ne- 
gotiation of the 1nstrument*®, In this respect, 
therefore, a bill of exchange, although it is not a 
Specialty", yet it possesses the same privileges as | 
a bond, or other specialty, particularly when 'y 
it is in the hands of a third person. It is WW / 


© Fonbl. 329, 333. 2 1 Bla, Rep. 445, et pos, 
Fi Wils, ag » 3 Salk, 70. 
5 not, 
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PARTI. not, however, owing to the form of a bill of ex- 
— change, nor to the circumstance of its being in 
writing, that the law gives it the effect of a speci- 

alty, but in order to strengthen and facilitate that 
commercial intercourse which is carried on through 

the medium of this species of security: for not- 
withstanding a contract is in writing, it is essen- 

tial to the validity of it, that it should in all cases 

be founded on a sufficient consideration, unless 

the writing, from its being of the highest solem- 

nity, imports a consideration, or unless it be ne- 
gotiable at law, and the interests of third Prone: 


are involved in its n 


Two of the most peculiar properties of bills of 
exchange, namely, their assignable quality, and 
the internal evidence which they contain of a 
| xz good consideration, having been pointed out, it 
may be proper to enquire into the history, gene- 
ral nature, and use of these instruments, begin- 
ning with foreign bills of exchange. 
History, It seems extremely doubtful at what period, or 


nature, and 


— ober by whom, foreign bills of exchange were first 1n- 
exchange. vented, as almost all the elementary writers on the 
subject differ in their opinions. It is said by Po- 
thier', that there is no vestige among the Ro- 


mans of bills of exchange, or of any contract of 


; * de Droit Civil, tit. Traitè du contrat de change, 5 
Pl. ©, | | 


OX 
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exchange; for though it appears that Cicero di- PARTE 
rected one of his friends at Rome, who had money 
to receive at Athens, to pay it to his son at that 
place, and that friend, in order to perform Ci- 
cero's direction, wrote to one of his debtors at 
Athens, and ordered him to pay a sum of money 
to Cicero's son, yet it is observed that this mode 
amounted to nothing more than a mere order, or 
mandate, and was not that species of pecuniary nego- 
4iation which is carried on through the medium of 
a bill of exchange; nor does it appear that the com- 
merce of the Romans was carried on by means of 
this instrument, for we find by one of their laws?, 
that a person lending money to a merchant who 
navigated the seas, was under the necessity of 
sending one of his slaves to receive of his debtor 
the sum lent, when the debtor arrived at his de- 
stined port, which would certainly have been un- 
necessary, if commerce through the medium of 
bills of exchange had been in use with them. 
Most of our modern writers have asserted (proba- 
bly resting on the authority of Montesquieu*), 
that these instruments were invented and brought 
into general use by the Jews and Lombards when 
banished for their usury, in order, with the se- 
| crecy necessary to prevent confiscation, to draw 
their effects out of France and England, to those 
countries in which they had chosen, or been com- 
N pelled to reside; but Mr. Justice Blackstone says', 


. De nantico fenere. 2 Bla, Com. 467. 
i K Esp. L. 21, c. 16. F 


this 


5 
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CHAP. I. 
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this opinion is erroneous, because the Jews were 


—banished out of Guienne in the year 1287, and 


* / 


out of England in the year 1290”; and in the 
year 1236 the use of paper credit was introduced 


into the Mogul empire in China. Other authors 

have attributed the invention to the Florentines, E 
when, being driven out of their country by the 

faction of the Gebelins, they established them- 
selves at Lyons and other towns. On the whole, 
however, there is no certainty on - the subject; 
though it seems clear, foreign bills were in use in 
the fourteenth century, as appears from a Vene- 
tian law of that period, and an inference drawn 
from the statute 5 Rich. II. st. 1. 2.” warrants 


the conclusion, that foreign bills were introduced 


into this country previous to the year 1381. The 
mode of transmitting money from one country to 
another by means of these instruments, being 


once discovered, the. advantages derived from it 


soon induced merchants universally to adopt it; 
and from thence it very early grew into a custom, 
which seems to have been judicially sanctioned in 
this country at a very early period of our history, 
though no earlier decision relative to the custonr 
can be found, than that in 10 Jas. I.“ where 
it was adjudged, rhat an acceptance raised an 
as5umpsit in law, for the breach of which an action 

m2 Carte. Hist. Engl. 203z ® Poth. pl. 7 


206. P d Ta Fe 5 1 Show. 
© The only authority in 48 5. 


support of this assertion is'the © Oaste v. ey ler, Cro. Jac. 
4 Mod, Un, Hist, 499. g 306.—1 Rol. Ab. 4. 
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: on the case would lay. However, as our courts FART I 

N did not conceive it necessary to the encourage 
K ment of commerce, that this exception to the 
rule relative to choses in action, should be carried 

5 


any further than to foreign bills drawn merely for 
the purposes of trade, we find that they would at 
first only give effect to bills made between mer- 
chant strangers and English merchants“: however, 
> it was soon extended to all traders and negotia- 
tors; and, finally, t to all persons, whether traders 
5 or not'. 
A foreign bill of exchange is an open letter of 
. request from one, person to another, desiring, or 
i in other words, authorizing that person to pay a 
4 sum of money therein mentioned to a third per- 
- '$on*, and is consequently an assignment to the 
N payee, of a debt due from the drawee tothe drawer“. 
8 The progress of . mankind, from barter of com- 
t modities to the invention of money, in the com- 


mon transactions of life, must have been very rapid; 

5 for we find Abraham giving « 400 shekels of sil- 
* ver current money with the merchant,” for the field 
„ | of Machpelah”. And when the necessities of 
* transmitting money from one country to another, 

e | arising from foreign commerce, were felt, it is ob- 
15 vious that even a metallic representative of value 
15 uas subject to inconveniencies, and was liable to 
55 be frequently lost, either by robbery or other acci- 

; * 2 Cro. 306, 7. t 2 Bla. Com. 466,—1 ll. 

. per Treby, Ch. J. 2 Hint, B. 586. 

- ' £585.—2 Vent, 295, 310 — 1 H. B. 602, per Eyre, C. J. 
1 |  Coab, 15 152. Gen. c. 23. v. 16. 
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PARTI. dent: bills of exchange were therefore invented, 

—— by means of which a man may transmit the va⸗ 
lue of money from the most distant part of the 
world without any risk whatever. Such then is 
the use of bills of exchange, added to which, it has 
been observed, that they being the signs of va- 
luable property, equivalent to specie, and serving 
the purposes of cash“, enlarge the capital stock 
of wealth in circulation, and thereby facilitate and 
increase the trade and commerce of the country“. 


— 8 InLanD BILLS of ExcHAxcE, Which are 
Bod hier $0 called because they are drawn and payable in 


xz this country, according to Lord C. J. Holt's opi- 
nion, did not originate at à much earlier period 
than the reign of Charles the Second. They 
were at first, like foreign bills, more restricted in 
their operation than tliey are at present; for it 
was deemed essential to their validity, that a spe- 
cial custom for the drawing and accepting them 
should exist between the towns in which the drawer 
and acceptor lived ; or, if they lived in the same 
town, that such a custom should exist therein”. 
Tbe custom was likewise at first only given effect 
to when the parties to the instrument were mer- 
chants, though afterwards extended, as in the 
7: GS | 

. Eye, 1 H. fi © Mod. 86. Marino 4. 
B. 618, et vid. 361, 60x, 606. * 6 Mod. 29.—Ld. Raym. 
? 6 Mod, 29, et vid, Hardr. 175, 1542.—Lutw. 279.—4 

. Mod. 242, 

: case 
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case of foreign bills, to all persons, whether tra- PART „ 
ders or not so. And even after the general cus. 


tom had been established, and it had been ad- 
judged that all persons having capacity to con- 
tract, might make them, a distinction was taken 
with respect to form between bills made payable 
to order and bills made payable to bearer ; for it 
was once thought, that no action could be main- 
tained on a bill payable to the order of a certain 
person, by that person himself, on the ground 
that he had only an authority to indorse ; and 
those of the latter description were at first thought 
not to be negotiable in any case. These dis- 
tinctions, however, have long been adjudged to 
be without foundation; and on the whole, the 
observation of the learned and elegant commenta- 
tor on the English law, may he adopted, namely, 
that although formerly foreign bills of exchange 
were more favourably regarded in the eye of the 
law than inland, as being thought of more public 
concern in the advancement of trade and com- 
merce, yet now, by various judicial decisions, 
and by two statutes enacted on the subject, the 
one the gth and 1ioth W. III. c. 17, the other 3d 
and 4th Ann, c. 9, inland bills stand nearly 
on the same footing as foreign ones; and what 
was the law and custom of merchants with re- 
gard to the one, and taken notice of merely as 
such, is now by those statutes enacted with re- 
gard to the other. 


»Lutw. 1585.—Carth. 82, 8. 0. 
BANK ERS 
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— X BANK ERS“ CRECEs, or drafts on bankers, seem 
r e an to have been sanctioned and recognized by our 
** courts of justice, as instruments, previous to the 
statute of Ann. Though in point of form, the 
same as bills of exchange, they differ from them 
in this respect, that they are uniformly made pay- 
able to bearer; and from their daily and imme- 
diate use, the legislature has also considered them 
in a more favourable light, in the exemption of 
them in certain cases from stamp duties; for, as 
will be scen hereafter, no draft or order for the pay- 
ment of money to the bearer on demand, bearing 
date on or before the day on which the same is 
issued, and at the place from which the same is 
drawn and issued, and drawn on a banker acting 
as such within ten miles of the place where such 
draft or order was actually made, is subject to any 
duty*. It was once thought that these instru- 
ments were not generally negotiable, but were 
merely so within the bills of mortality* ; but it 
is now settled that they are as negotiable as bills 
of exchange, though, stritly speaking, they are 
not due before payment is demanded, in which 
respect they differ from bills of exchange, or pro- 
miĩssory notes made payable at a particular day“: 
they are considered as cash, when given in pay- 
ment'; and they may be declared on as bills of 


des: 0. III. C. 25. 47 T. R. 2 3. 
© Burr, 1517. e 10 F M 
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exchange“. It is said, however, though it does FART H. 
not appear on what foundation, that checks are 
not protestable®, | 


Ir may be collected from the preceding obser- Rezeni- 


blance be- 


vations, that there exists à general resemblance ae pore 
between bills and checks, the history, nature, arid 
use of which have been the subject of this chapter; 
it will therefore be unnecessary in the following 
pages of this Treatise, to make any distinct obser- 
vations on them, unless where the law relative to 
bills, is inapplicable to checks, or vice versa. 
There being, as has been previously observed, 
no resemblance whatever between promissory 


notes, cash notes, and bank notes, and bills and 


checks, in their original formation, and the simili- 


tude not beginning till they have been indorsed®*, 
the consideration of them is postponed to the 
last chapter of this part of the Treatise.— As, 
however, the act of indorsing a promissory note, 


places the person making it in the same situation 


in respect of liability, as that of the drawer of a 
bill, and imposes on the maker of a note the 
same obligation as that to which the acceptor of 


a bill is subject', such cases as have been decided 


on promissory and cash notes, are of course ana- 
logous to bills of exchange, and will in the first 
part of this Treatise be so considered. 


7 T. R. 423. hb Per Ld. Mansfield, Burr, 
g * v. Vaughan, Burr. 676. 
1519. | i Id ibid, 
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CHAPTER SECOND. 


OF THE PARTIES TO A BILL OF EXCHANGE, OR 
CHECK. 


T is essential to the validity of every contract, 
that there be proper part ies to it, and that those 
parties have capacity to contract. The parties to 
a contract are generally only two, namely, the 
person binding himself to perform some act, and 
the person in whose favour that act is to be per- 
formed]; but in the case of bills of exchange and 
checks, on account of the assignable quality of each 
instrument, there may be, and usually are, several 
more parties. The capacity of the contracting par- 
ties, or, in other words, who may be part ies to the 
transaction, will be considered in the first part of 
this chapter. The number of the parties, and the 
mode by which they may become such, will be 
the subject matter of enquiry in the second part. 
Seck. 1. Of . It appears“, that in France ecclesiastics were 


the capacity 


of ye par. prohibited from being parties to a bill of exchange, 
285 or to carry on commerce in any way, on the prin- 
ciple that such transactions were repugnant to the 
sanctity of their profession. But in this country 
no such restraint is imposed on the clergy, and, 
though by the statute 21 Hen. VIII. c. 13, s. 5, 


»Poth. Traite de change, pl. 27. 


clergy- | 


_ prohibitory?, the bill itself would not be invalid. 


increasing commerce, and facilitating the ends of 


governor and company of the Bank of England), 
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clergymen are prohibited, under severe penalties, PART H. 
from trading or farming, yet the act of being a party 
to a bill would not constitute a trading within 
the statute; and if it did, as the act is merely 


It was once thought, that as the only reason 
why bills of exchange were suffered to be trans- 
ferred from one person to another, and treated as 
specialties, was because they were the means of 


it, no person who was not a merchant, or engaged 
in some trade, could be party to a bill'. It has, 
however, been long settled, that all persons having 
capacity and understanding to contract in general, 
may be concerned in the negotiation of these in- 
struments*'. Corporations may, by the interven- 
tion of their agents, be parties to a bill“: a re- 
straint is, however, imposed by the legislature on 
the mode in which they may draw bills, it being 
enacted that no corporation, or partnership ex- 
ceeding the number of six persons (except the 


shall borrow, owe, or take up any sum or sums of 
money on their bills or notes payable on demand, 

or at any less time than six months from the bor- 
"_— thereof. 


„ Ark, 196.—Cowp. 745. 125.— 12 Mod. 36, 380.— 
»Lutw. 891, 1585. Salk. 125. | 

4 Carth, 282.— 2 Vent. 1 Atk.181,—2Burr.1216. 

292,—Comb, 152,—1 Show. 6 Ann, c. 22, 8. 9, and 
| 15 G. II. c. 13, 8, 13. 
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Ne Pp With respect to the competency of the con- 
S a Kos tracting parties in general, it may be observed that 
the law has wisely taken care of the interests of 
those who either have not judgment to contract, 
as in the case of infants; or, when they have con- 
tracted, cannot in law have a fund or property to 
enable them to perform the contract, as in the 
case of feme-coverts, and therefore it has in ge- 
neral rendered the contracts of infants voidable, 
and those of married women absolutely void. 
These privileges and protections, it has been ele- 
gantly said, are given as Shields, and not as swords, 
and therefore infants may contract for necessaries* ; 
for they would otherwise be in worse circum- 
Stances than persons of full age". It may how- - 
ever be doubtful, whether a bill of exchange given 
by an infant for necessaries, would have the usual 
operation of that instrument, against him; for al- 
a though it seems to have been once admitted that 
it would', and it has been decided that a single 
bond, or bond without a penalty, will bind an in- 
fant, when given for necessaries'; yet it may be 
observed, that if a bill of exchange, considered as 
a contract, were to have an obligatory force on 
an infant, it might, owing to its assignable qua- 
lity, when in the hands of a third person not privy 
to the original contract, preclude the infant from 


Co. Lit. 172, a.— Burr. j March, 145.—1 Rol. Ab. 
$754 729, pl. 8.—1 Lev. 86. 
2 Atkin. 35. k Cages in L, and E. 185. 
Carth, 160. * Ent. 273. 


dis- 
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disputing the value of the necessaries, and would SRZ is. 
have the same operation as the statement of an ——— 
account, which it has been adjudged will not bind 
him. As, however, the contract of an infant is 
only voidable, and not absolutely void, he may 
by a promise to pay the bill, made after he at- 
tains twenty-one, render it as operative against 
him as if he had been of age at the time when it 
was made; and such promise need not be express, 
but may be inferred from acts necessarily afford- 
ing an inference that it was made“. 
Married women likewise may, according to se- 

veral modern decisions, contract so as to bind 
themselves, provided they live apart from their 
husbands, and have a permanent separate main- 
tenance secured to them by deed”. On this 
point, however, there is some doubt, as the au- 
thority of the decisions tending to establish it 
have been questioned of late by high legal autho- 
rity*. It is here proper to observe, that although 
a bill is drawn, indorsed, or accepted, by a person 

incapable of binding himself, it will nevertheless 

be valid against all other persons who are compe- 
tent parties to the instrument“. 


1 1 T. R. 40.— el. Ca. 17. R. 5 1 R. 766. —5c T.R. 
in Sel. Ca. 166, 201.—1 T. 679. — Burr. 1776. 

R. 648. „ 4 T. R. 361, 766.— T. 
" 2 Bla. Rep. 1079, 1195.— R. 679.—6 T. R. 604.—Esp. 
Ringstead v. Lady Lanesbo- Ca. N. P. 6. | 
rough.—Cooke's Bkpt, Laws, *® Poth, pl. 29.—2 Atkin. 

32.—1 H. B. 334, 350.—1 T. 181, 2. 
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FART Ii. Bills of exchange differ, as has been observed, 
5 my from most other contracts, i in the circumstance of 
ect. 2. 

the number there being frequently more than two parties to 


of the par- 
ties, ad them: a bill has, indeed, previously to its being 


mode b 
IX transferred, . generally three parties, namely, the 
ps person making it, who is called the drawer ; the 
person to whom it is directed, who previous to 
acceptance is called the drawee, and subsequent 
to it, is entitled the acceptor; and the person in 
whose favour it is made, who is called the payee. 
It is not, however, necessary that there should be 
three parties to a bill ; there are indeed sometimes 
only two, as where a person draws a bill on an- 
other person, payable to his own order; and in 
fact, a bill will be valid where there is only one 
party to it, for a man may draw on himself*, pay- 
able to his own order; but in such case it is said 
that the instrument is more in the nature of a pro- 
missory note than a bill of exchange; however, it 
is always declared on as a bill of exchange, from 
whenee it may be inferred, that its legal operation 
is the same. It is by transfer from one person to 
another, of a bili of exchange, when it is negoti- 
able, that the parties may become numerous, in 
which case, if the transfer is by indorsement, the 
person making it is called the indorser; the per- 
son in / hose favour the transfer is made, the in- 
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dorsee ; and in all cases, the person in en 
of the bill is called the Holder. 
The drawer, acceptor, indorser, and 3 
are the principal and immediate parties to the in- 
strument; but besides them, a, person may be- 
come a party to it in a collateral, way“, as where 
the drawer refuses to accept, any third party, 
after protest for non - acceptance, may accept for 
the hongur of the bill, or of the drawer, or of any 
particular indorser, in which, case the acceptance 
is called an acceptance pra protest, and the person 
making it is styled the acceptor for the honqur of 
the person on whose acgount he comes forward; 
and he acquires certain rights, and subjects himself 
to the same obligations, as if the bill had been 
directed to him. A person may like wise become 
party to the instrument by paying it Supra: protest, 
either for the honour of the drawer or indorsers. 
The rights and obligations attached to this colla- 
teral mode of becoming party to a bill, will be 
spoken of hereafter, _ | 
With respect to the mode of becoming party 
to any one of these instruments, it is a, general 
rule, that no person can become a; party to a 
bill, unless his name appears on some part of it“; 
but, however, a man may become drawer, indor- 
ser, or acceptor, not only by his own immediate 
act, but also by the act wn his ada or by that 
of his partner. | 
* Poth, pl. 25, I «Per Buller J. in Fenn V. 
Harrison, 3 T. R. 760. 
1 It 
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PARTE It is a general rule of law, that wherever a man 
has a power as owner to do a thing, he may, con- | 
sequently, as incident to his right, do it by at- £1 
torney or agent. Hence it is clear, that a person 
may draw, accept, and indorse a bill by his agent : 
as well as by himself“. In these cases, he is said 
to draw, accept, or indorse by procuration“. As | 
the doing either of these acts is the execution of | 
a mere ministerial office, infants, feme-coverts, 
persons attainted, outlawed, excommunicated, Y 
aliens, and others incapable of contracting in their 
own right, so as to bind themselves, may be | 
agents for these purposes*. With respect to the 
manner of their appointment, it is asserted“ that 
there ought to be a formal power of attorney; 5 
but this is by no means necessary; for the 
authority which an agent has to draw, indorse, 
and accept bills, in the name of his principal, 
may be, and indeed most usually is, by parol'. 
With respect to the extent of the agent's power, 
it is proper to observe, that if a person is appointed 
4 general agent, as in the case of a factor for a 
merchant residing abroad, the principal is bound . 
by all his acts; but an agent, constituted so for a 
particular purpose, and under a limited and cir- 
 eumscribed porver, cannot bind the principal by 


u 9 Co. 75. b. v Beawes, pl. 83. 

7 Molloy, b. 2, e. 10, s. * Co. Lit. 52. a. 
27. — Lord Raym. 930.—6 Y Beawes, pl. 86.— Ma- 
Mod. 36.—12 Mod. 346,564, rius, 2ded. p. 104. 
et vid. 3 and 4 Ann, c. 9, * 12 Mod. 564.—7 T. R. 
4. 1. N . 209. 


any | 


BILL OF EXCHANGE, OR CHECK. 25 


any act whereby he exceeds his authority; for if f 


the law were otherwise, a man OY bind an- 


other against his consent“. 

Therefore, where A. desired B. to get a bill dis- 
counted for him, but declared that he would not in- 
dorse, it was decided by the majority of the court, 
that no representation of B. could bind A. as an in- 
dorser, though it was insisted that what B. had done 
was within the scope of his employment, which was 
to raise money on the bill. It appearing, how- 
ever, on a second trial, that A. did not declare 
that he would not indorse, it was adjudged that 
as he had authorized B. to get the bill discounted, 
without restraining his authority as to the mode 
of doing it, he was bound by his acts'. With 
respect to what is, and what is not, a general 
authority, it has been decided, that a person 
signing his name on a blank stamped piece of 
paper, and, delivering it to J. S. authorizes 7. S. 
to insert any sum which the amount of the stamp 
will warrant* ; and it has also been adjudged?, that 
a letter of attorney given by an executor to A. B. 
enabling him to transact the affairs of the testa- 
tor in the name of the executor, as executor, and 
to pay, discharge, and satisfy all debts due from the 
testator, conveys to A. B. a sufficient authority to 


per Buller J. in Fenn v. 1775 et vid. Collis v. Emet, 

2 3 T. R. 757, et vid. H. B. 313.— Russel v. Lang- 

Esp. Ca. N. P. 111, acc— Staff, Doug. 5 14. 

Nu » v. Bromham, Sel. Ca, 1 kl. B. 313.— Doug. 5 14. 

17 Contra. 2 H. B. 618, sed quzre, 
„„ r. K 6T. R. 591, et 1 H. B. 155. 
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1. accept a bill of exchange in the name of the exe- 

—— cutor, drawn by a creditor for the amount of a 
debt due from the testator, and thereby to make 
the executor personally liable, on the ground that 


an authority of this nature necessarily includes all 
intermediate powers, that is to say, all the means 
necessary to be used in order to effect the accom- 
plishment of the object of the principal framer, 
namely, the paying, satisfying and discharging 


the testator's debts, An authority may not only 


be express, but it may be implied, and inferred 
from prior conduct of the principal; it is there- 
fore said', that if an agent has upon a former oe- 
casion, in the principal's absence, usually accepted 
his bills, and the principal on his return approved 
thereof, it would bind him in a similar situation 
on a second absence from home. It has also been 
decided, that a qubsequent assent will make the act 
of an agent binding on the principal. It appearing 
from the above, that the principal will be bound 
by every act of his general agent, although he ex- 
ceeds his authority, it is therefore well observed, 
that it is incumbent on the employer to take par- 
ticular care whom he authorizes, as otherwise it 
may be of the most fatal consequence to him. 


And as it appears“ that a master who has em- 


powered a servant to draw bills of exchange in 


© OR! pl. 96.— Mar. x Beawes, pl. 8 
2d ed. 10g, * 12 Mod, pave 
Lad. Raym. 536 end. pl. 231. 
450, acc. 3 T. R. 757.—2fl. B. 
Der ns. contra, 
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his name, is bound by acts done subsequent to 


leaving his service, unless notice: is given, it is Fa 


incumbent on every employer to give notice of 
such fact to all his correspondents indixidually : 
notice in the Gazette not being sufficient, unless 
it is brought home to the knowledge of the person 
insisting on the want of it!. As the authority of. 
an agent is a power uncoupled with an interest, 
he cannot delegate it so as to enable another per- 
son in the place of himself to act for his principalꝰ: 
if, however, an express authority is given him for 
that purpose, he may exercise it. In the gxecu- 
tion of the authority entrusted to him, the agent 
must, as in doing all other acts, do it in the name 
and on the account of his principal, or otherwise 
it will not bind the principal; and in such case 
the agent would be personally liable“, 5 
With respect to a person becoming party to a 


bill by the act of his co-partner, it is observable, 


that although in general one joint tenant, or per- 


son jointly interested with another in real or per- 


sonal property, is not capable by himself to do 
any act which may tend to injure the other's in- 
terest", yet by the custom of merchants, where there 


are two joint traders, and one accepts for himself 


i Peake, 42, 194. m Stra. 987.—1 T. R. 1817, 

9 Co. 75. — Rol. Ab. 530.4 ace. — Rep. T. H. 3, contra. 

* Bunb. 166. 5 ONS 

9 Co. 75.—1 8s, 708. — —Bridgm. 129.— Bac. . 
Comm. Di. = Attorney, C. tit. Nein Tenaot, H. 3. 1 

14.—hBgeawes, pl. 83, 45 5. 6, . 

7.—6 T. R. 176, 7. | 
and 


* Lev. 234.—2 Co. 67. 
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PARTI: and partner a bill drawn on, both, it binds both, if 5 
— it concerns the trade. And this custom being ex- 4 


tremely convenient to persons in trade, our courts 
have long given their sanRion to it“. It is said“, 

that the act of one partner will not bind the other, 

if it concerns him only in a distinct interest; but 0 

according to other authorities, it should seem that t 

it is immaterial whether the bill is drawn or ac- 0 

cepted on account of the partnership concern or 5 

not, provided the holder is not conusant of its \ 

being the act of one partner for his sole benefit"; V 

and that one partner may pledge the credit of his t 

co- partner to any amount by any act in the way { 

of merchandize, done in the name of the firm, or of 1 

[ 

8 

t 

{ 

| 

| 


all the parties'. One partner, however, cannot bind 
another by deed, without an express authority 
Wherever the law 18 silent as to the 
<this custom, it should seem that evi- 

dence of the usage and custom of merchants is 
admissible, but not otherwise“; and therefore, 

where two persons who were not partners drew a 


bill on A. B. payable to their order, and only one 
of them indorsed it, in an action at the suit of an 
indorsee against A. B. as acceptor, Lord Mans- : 
field admitted evidence to prove, that by the uni- 


® x Salk, 125.—Ld. Raym. a Peake, 80.—2 Vern, 2775 
175. S. C. et vid. Lord 292.—Esp. 524. 
Raym. 1484.—1 Salk. 292. ? Id ibid. f 
—Sty. 370. arg.—7 FH. R. 207. 4 T. R. 313.—7 T. R. 
—12 Mod. 345,—2 Vern. 207. | 
277, 292. —Bac, Ab, tit, Mer. Burr. 1216, 1221.—1 Bla. 6 
chant, C. | Rep. 295. 

P 1 Salk, 125. 
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7 | i mer- PART 1. 
versal usage and understanding of all the mer- RB III. 


chants and bankers in London, the indorsement 


was bad, because not signed by both the payees ; 
and accordingly the detendant had a verdict ; 
notwithstanding it was insisted that the validity 


of the indorsement was a question of law, and al- 


though the court of King's Bench had previously 
declared its opinion in the same cause, that when 
a bill goes out into the world, the persons to 
whom it is negotiated are to collect the state and 
relation of the parties from the bill itself; and 
that if they appear on the bill as partners, it would 
be of less public detriment to subject them to the 
inconvenience of being treated as such, than to 

permit them to deny that they are so; and in 
short, that persons, by making a bill payable to 
their order, render themselves partners as to 
that transaction“. If a factor of an incor- 
porate company draws a bill on such com- 
pany, and one member accepts it, the accept- 
ance will not bind the company, because it 
is a private act of the party, and not a public act 
of the company. And on the same principle, if 
several persons, each in his individual capacity, 
employ one factor, and he draws a bill on all of 
them, and one accepts it, the acceptance will not 
bind the rest“. Sometimes an erpress authority 
is given by several partners to one, to act for all 


* Carwick v. Vickery, Doug. 2d ed. 16, —Beawes, pl. 228. 
33s _ —- Molloy, b. 2. c. 10, s. 18, 
" Bul, N. P. 279.—Mar, | 
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of them, in which case the person authorized 


acc as agent, as well as partner, and his power 


and authority being express, he must be guided 
by it. An authority given to one partner to re- 
ceive all debts owing to, and to pay those due 
from, a partnership on its dissolution, does not 
authorize him to indorse a bill of exchange in the 
name of the partnership, though drawn by him 
in that name, and accepted by a debtor of the 
partnership after the dissolution“. From this lia- 
bility of partners to answer for the acts of one an- 
other, it is necessary that after the dissolution of 
their connection they should, in order to avoid 
the consequences of any one of the partners mak- 
ing, indorsing, or accepting a bill in their names, 
give notice in the Gazette, of the dissolution of 
partnership. And even this notice, as has been be- 
fote observed, is not sufficient, unless it be brought 
home to the knowledge of the holder of the bill; 
and they should therefore give notice to their in- 
dividual correspondents*. It 1s here proper to re- 
mark, that whenever a person draws, accepts, or 
indorses a bill for himself and partner, he should 
always express that he does so © for himself and 
partner,” or should do each in the name of the 
firm, as otherwise, it may be doubtful whether 
it would bind the partner. 
»I. B. 155. Y 1 Salk. 126.—Ld. Raym. 


* Peak, 42, 154,—Cowp. 175.—Carwick v. Vickery, 
449. | re Doug. 653.—Ld. Ray m. 1484. 
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PART I. 


CHAPTER, THIRD. 


OF THE FORM AND REQUISITES OF BILLS 


AND CHECKS—CONSIDERATION FQR WHICH, 
MADE OR TRANSFERRED—CONSTRUCTION 
OF THEM—CONSEQUENCE OF ALTERATION 
IN THEM—AND OF THE DRAWER'S OBLI- 
GATION. 


F 


N the formation of a bill of exchange, or check, 
although each must be in writing', there is in * 
general no particular form, or set of words, neces- 
sary to be adopted, any more than in the case of 


a bond or other deed”, and indeed our courts con- 
sidering the general utility of these instruments, 


and how much they tend to the extension of 
credit, and consequent advancement of trade and 
commerce, have uniformly gone further in giving 
effect to them as instruments, than they have 
where a question has arisen on the formation of a 
deed*. It is however advisable, and in certain 
cases necessary, to draw bills and checks in the 
forms which will be presently given. And al- 


though these instruments are thus favoured, with 


Nep. T. OY *. 364.—3 Wils. 213.—2 Ld, 

» Com, Dig. tit. Obliga- Raym. 1397. — Stra. 629, 
tion, B. 1, 2.— Bac. Ab. tit. 786. Rast. 338. —— Ca. 
Obligation, B. Ni. Pri. 129. 

© 10 Mod, 287.—8 Mod. 
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respect to form, they must possess certain ezsett= 
tial qualities, without which they will not operate 
as instruments, and will only be considered as 


special agreements, or, in other words, mere evi- 


dences of contracts, and consequently will not 


carry with them any internal evidence of a con- 


sideration, or be negotiable*. These qualities are, 


first, that the instrument be made payable at all 
events, not dependant on any particular event or 
contingency* ; and, secondly, that it be for the 
payment of money only', and not for the pays 
ment of money and performance of some other 
acts. | K+? h 
The reason on which it has been adjudged that 


payment of negotiable bills of exchange must not 


be contingent, is founded on the principle, that 
it would perplex commercial transactions, if pa- 
per securities of this kind were issued into the 
world encumbered with conditions and contin- 
gencies, and if the persons to whom they were 
offered in negotiation, were obliged to enquire 
when these uncertain events would probably be 
reduced to a certainty*. If therefore an instru- 
ment purporting to be a bill of exchange, or 
check, is not payable at all events, as if, for in- 
a2 Wils. 213. —2 Bla. 8 Stra. 1271, — Bul. Ni. 
Rep. 1072.—5 T. R. 485.— Pri. 272. 
7 T. R. 241.— 1 H. B. 239g. per Kenyon, Ch. J. in 
3 Wils. 213.—4 Mod. Carlos v. Fancourt, 5 T. R. 
242.—2 Stra. 1151. —Comb. 485, et vid. 3 Wils. 213.— 


227.—Bul. Ni. Pri. 272. 1 Burr, 325. 
J Bol Ni. Pri. 272. f 


stance, 
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stance, it is made payable provided a certain event 


PART I. 
CHAP.1IT. 


does or does not take place, which being contin - 


gent, may never happen'; or, if it purports to be 
payable out of a particular fund which may not 
be productive”, it will not be negotiable in the 
first instance, nor can it become so by any subse- 
quent circumstance*. It is said indeed', that it 


cannot be considered as a bill in any case: it ap- 


pears, however, that an instrument of this nature 
may be considered and declared on as a bill be- 
tween the original parties to it“. There is an ex- 


ception to this rule in the case of a bill payable 


on a contingent event, where that event is of pub- 
lic notoriety, where there is a moral certainty of 
its taking place, and where it respects trade“; as, 
if it be payable two months after a certain ship 


be paid off'; or be payable on the receipt of 


the payee's wages due to him from a certain 
Ship?”. And in all cases, if the event on which 
the instrument is to become payable must ine- 


vitably happen some time or other, it is of no 


i skin. 398, pl. 32.—Ld. Lewis v. Orde, 1 Gilb. Evid. 
Raym. 1362, 1396. — Stra. dy Loft, 179, semb. contra. 
1151,—Comb, 227.—4 Mod. I Bayl. 


242. —5 T. R. 482 . R. T Per . Ch. J. in 


242 Alves v. Hodgson, 7 T. R. 
Fort. 281. — 10 Mod, 243. 

294.—Ld. Ray m. 1362,1563. a Stra. 24.—1 Wils, 262.— 
—3 Wils. 207.— Bla. Rep. Bul. Ni. Pri. 272.—Lewis v. 


782.—Stra. 592, 1211. — 8 Orde, 1 Gilb. Evid, by Loſt, 


Mod. 265.—4 l'. R. 343.— 179. 
1 Ve z. jun. 280. Same cases. 
Kingston v. Long. B. R. P Same cases. 


M, * III. Ba, I. 8, acc. 
C 
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PART.  consequence how long the payment may be in 

——— $uspense ; and therefore, if a bill is drawn pay- 

able six weeks after the death of the maker's fa- 

ther", or payable to an infant when he shall come 

of age, specifying the day when that event is to 

happen', it will be valid, and negotiable. The 

mention of any particular fund in a bill of ex- 

change, will not vitiate it, if it is inserted only 

by way of direction to the drawee how to reim- 

burse himself; and therefore a bill, requesting the 

drawee one month after date to pay the plaintiff 

or his order, a certain sum of money, © as my 

quarterly half-pay, to be due from the 24th June 

to the 27th September next, by advance, was de- 

cided to be a valid bill* ; nor will a bill be vi- 

tiated by the insertion of words pointing out the 

consideration of the acceptance; as for instance, 

| | | e value received out of the premises in Rosemary- 

| lane; or © being a portion of a value as under, 

deposited in security for the payment hereof . A 

note also whereby the maker promised to pay © to 

A. B. 8l. so much being to be due from me to 

C. D. my landlady, at Lady-day next, who is 

| | indebted in that sum to A. B.“ was on the same 
| principle adjudged not to be conditional”. _ 

The principle on which it has been decided 

that a bill must be for the payment of money 


4 Stra. 1217. WE. * Lord Raym. 1545, 
r Burr, 226. "+> i Taka 
Stra. 762.—Lord Raym, 

1481, —1 Barnard, 12, 
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only, and not for the payment of money and the 


that on which the preceding rule is founded. 
Besides these principal qualities which bills of 
exchange must possess, there are certain other 
matters proper to be attended to in the formation 
of them: these are, 157, that in certain cases the 
instrument be properly stamped. 2dly, that it 
be properly dated. 3dly, that the time of pay- 
ment be clearly expressed. 4rhly, that it con- 


tain an order, or at least a request, to pay. 5/ blu, 


that in the case of a foreign bill drawn in sets, 
each set contain a proviso that it shall only be 
payable in case the others are not paid. 62h, 
that it be clearly expressed to whom the bill 
is payable. 77h, that where the instrument is 
intended to be negotiated, there be words in- 
serted, giving the power of transfer. 87hly, that 
the money to be paid be distinctly and in- 
telligibly expressed, and in certain cases, that 
it be above a certain amount. 97%), that in cer- 
tain cases, value received be inserted. 10%), that 
under particular circumstances, a bill state whe- 


ther it is to be paid with or without further 


advice. 11/hly, that the drawer's name be clearly 
signed. 127%, that the bill be properly addressed 
to the drawee. And lastiy, that where the bill 1s 
to be paid at a certain place, that place be pro- 
perly described. The better mode of considering 


„Stra. 1271. | * Bul. Ni. Pri. 272. 
e 2 each 
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PARTI. each of these matters will be, by presenting the 
reader with the usual forms of a foreign and in- 
land bill of exchange, and of a check, and then 
considering the various parts of each in their 


natural order. 
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— | 5 a 
5 FORM OF A FOREIGN BILL. 
, 2 3 + . . 
1 London, 15t Fanuary, 1798. Exchange for 10,c00 Livres nay th 
r » | At 4 utances (or “ at gigbt, or © after date” pay 
6 
Stamp. this my ret Bill of Ruchange {:econd and third of the tame tenor and date not 
— 10 11 
paid} to Meters. , or order { **or bearer Ten Thoutand Livres Tournoises, 
1 14 
N received of He and place the same to N as per advice from 
17 : 
To Mr. — — it 8 = FAMES OATLAND. 
| I 
payable at > 
a FS” ; as ; 
| 9 
FORM OF AN INLAND BILL. 
4 2 3 
C. 100. London, 1st January, 1798. 
| - At right {or * on demand, * at day afler sight,” 
Stamp 10 
| N 1 date”) pay to Mr. , or order {© or bearer” } One Hune 
BY Pont or * Ys r d. | 5 
on | SAMUEL SKINNER. 
To Mr. » Merchant in N 7 
3 | 18 
Briztcl, payable at . 5 
| PW | | — 


FORM OF A BILL UNDER FIVE POUNDS: 
As directed by Stat. 19. Geo. III. 2. 30. Schedule No. 2. 


Here insert the place, day, month, and year, when and where made.] 

| Twenty-one days after date pay to A. B, of j or bis order, the um of —, 
vdlue received ( | 

i | C2 


To E. F. e 
Viiness G. 7 wee 


FORM OF A CHECK. : 


2) 
. 55 a 958. 


1 (16- 17) 
= 2 Coutts, (66) (9) (10) 4 
Pay A. 2 or Bearer, N wernty Pounds, 
| 15) 
; a 
Y (4, 009 
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(1)—Previously to the statute of the 22d 


Geo. III. c. 33, there were no stamps imposed on 


mercantile instruments of a negotiable nature; 
and bills of exchange and checks were in all cases 
made on plain unstamped paper, and, indeed, 
were expressly exempted from any stamp duty by 
the 5th W. & M. c. 21, 8. 5; but by the statute 
22 Geo. III. c. 33, certain duties were imposed in 
almost all cases upon these instruments. This, 
and a subsequent statute, were repealed by the 
3 ist Geo. III. c. 25, whereby certain duties are 
imposed, which are increased by the 37th Geo. III. 
c. 90. On these two latter statutes, the law re- 
lative to stamps on bills and checks at present 
stands. | 
With respect to foreign bills of exchange, it is 
clear” that the legislature did not mean to extend 
the stamp duties imposed by these acts to such 
foreign bills as are made abroad, but only to 
those made in this country; and, it appears from 
the 3d section of both the stamp acts, that unless 
a foreign bill is drawn in sets, it will be subject to 
the same stamp as an inland bill. 
I he duty imposed on foreign bills drawn in sets, 
is on each bill of the set as follows: | 


G ; ö b 9 2 
Where the sum payable does not exceed L ioo, the duty of ne o 83 
Ditto ditto does exceed 100, but does not exceed 200}, 1 0 
Ditto ditto ditto Zoo, - * 1 4 


Y Bayl. 15.—7 T. R. 601. 
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With respect to inland bills and checks, the PART T. 


duties are as follows: 
First, On bills, drafts, or orders for payment of 
money on DEMAND: | 


; ＋. d. 

For any sum from 40s. to £5 5s. a duty of- - o 4 
F * 30 ditto 8 +» - o $ 
39 to 50 \ ditto - - 1 

50 to 100 ditto - RE 

100 to 290 ditto - - 2 0 

200 and upwards ditto - * 


A bill payable ar sight, is not to be considered 
as a bill payable on demand within this act'. By 
the 4th section of the 31st Geo. III. c. 25, it is 
provided, that no draft or order for the payment 
of money to the bearer on demand, bearing date on 
or before the day on which the same shall be 
issued, and at the place from which the same shall 
be drawn and issued, and drawn upon any banker 
acting as such within en miles of the place where 
such draft or order was actually made, shall be 
subject to any duty. : 

Secondly, On bills, drafts, or orders, vor pay- 
able on demand : 


Total Duty. 

| s. d. 

The amount whereof is £20 to £30 a duty of « - o 8 
30 to 50 ditto - 1 0 

50 to loo ditto * I 4 

100 to 200 ditto. » > 2 0 

200 and upwards ditto - 0 2 8 


These several duties are, by the 2d section of 
the 31st of G. III. c. 25, directed to be paid by 


2 J Anson v. Thomas, B. R. N. 6, vid. post. 
T. 24 Geo, III. — Bey l. 24, | 


£4: | the 


40 OF THE FORM AND REQUISITES 


ii. the drawer of the bill or check, who, as well as 


N the person accepting or paying the same, without 


its having been previously stamped, is subject to 
a penalty of 2ol. under the 1oth section of the 
act. It is likewise provided by the 19th section, 
that unless the paper on which these instruments 
are written, is stamped previously to their being 
made, they shall not be received in evidence in 
any court of justice whatever. And the commis— 
sioners were forbid to stamp any bill after it was 


made. If, however, they exceed their authority, 


and do stamp the instrument after made, no de- 
fence can be made to an action founded on the 
instrument, on that ground, for it would be in- 
jurious to paper credit, if it were necessary for an 
indorsee to ascertain before he takes a bill, whe- 


ther it was stamped or not previous to its being | 


made*. It being found that the above statute 
frequently induced a hardship on the holders of 
bills, the legislature passed a temporary a&*, where- 


by the commissioners of His Majesty's stamp 


duties, on proof by the holder that no fraud on 
the revenue was intended, were authorized to 
stamp bills, &c. after they were drawn, on pay- 
ment of a certain penalty; but at present, as the 
power of the commissioners under this act has long 
since expired, the holder of a bill has no remedy 
thereon, if it is either ntamped, or bears a stamp 
of an i»ſerior value to that required by the act of 


* Peake, 173. 1 8 5 b 34 Geo. III. c. 32. 
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parliament. An authority, however, was given 


to the commissioners by 37 G. III. c. 136, s. © 


to stamp bills, checks, and notes, with the addi- 
tional stamp imposed by 37 G. III. c. go, at 
any time before the ist November, 1797, without 
any penalty; and the following section provides, 
tbat any bill, &c. made after the passing of the 
37th G. III. c. 136, and liable to any stamp duty 
under 31 G. III. c. 25, and which shall be stamped 
with a stamp of a different denomination to that re- 
quired by that act, map, if the stamp be of equal or 
gußerior value to the stamp required, be stamped with 
the proper stamp, on payment of the proper duty, 
and 408. if the bill is not due, or 1ol. if due; and the 
commissioners are thereupon to give a receipt for 
the duty and penalty so paid, on the back of the 
bill, and such bill will be valid in any court. Pre- 
viously to this act, a bill stamped with an impro- 
per stamp was valid, provided it was a stamp re- 
quired under 3 1st G. III. c. 25, and was of the 
same or greater value than the proper one* ; but 
where, in an action on a ngte by an indorsee, the 
stamp appeared to be a 78. deed stamp, Lord 
Kenyon said the note could not be received, and 
the plaintiff was accordingly nonsuited'. 

It is to be observed, that although none of our 
acts of parliament require any stamp on a foreign 
bill made out of this country, yet as the courts 

© 31 Geo, III. c. 25, 8. 19. M. T. 1796,—Bayl. 20, 


© Manning v. Livie, car. n. e. 


Lord Kenyon, Sittings after 


will 
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will take notice of the revenue laws of a foreigti 


won whe ” country, and will resort to the laws of the country 


in which the instrument was made, every bill 
must be stamped as required by the laws of the 
country where made, or otherwise the holder can- 
not recover upon it*. 

(2)—It is proper in all cases to superscribe 
the name of the place where the bill is made; and 
where the maker is not a person well known in 
the commercial world, it is advisable for him to 
mention the number of his house, and the street 
in which he resides, in- order that the holder of 
the instrument may be the better enabled to find 
him out in caze his responsibility is doubted, or 
in case acceptance or payment is refused by the 
drawee. According to the form of the schedule 
contained in the 17th G. III. c. 30, in certain 
cases where bills are under 51. it is absolutely ne- 
cessary to insert the name of the "ny where my 
are made. | 

(3}—As the time when a bill Weines due is 
generally regulated by the time when it was 
made, the date of the instrument ought to be 
clearly expressed; and although it is the com- 
mon practice to write the date in figures, yet in 
order to prevent intentional or accidental altera- 
tion, which may invalidate the instrument even 
in the hands of an innocent holder”, it is advis- 


Alves v. Hodgson, ) T. R,. 8 Beawes, pl. 3, et Mar. 2d 
241 .—Esp. Ca. N. P. 528, ed. 91, 
* Beawes, pl. 3. 4 T. R. 320. 
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able to write the date at full length, in words. A PARTI. | 
date, however, is not in general essential to the 
validity of a bill; for where a bill has no date, the 
time, if necessary to be encuired into, will be 
computed from the day it was issued'. By the 


statute 17 G. III. c. 30, however, it is enacted, 


ki. — 6 


that all bills of exchange, or drafts in writing, be- 
| ing negotiable, or transferable, for the payment 
| of twenty shillings, or any sum of money above | 
that sum, and less than five pounds, or on which 


| twenty shillings, or above that sum, and less than 
5 five pounds, shall remain undischarged, shall bear 
date before or at the time of drawing or issuing 
thereof, and not on any day subsequent thereto. 
| (4)—There is no necessity for the 5perscription 
i of the um for which the bill is payable, provided it 
is mentioned in the body of the bill; but it is the 
advice of Beawes', that the sum payable be ex- 
pressed so distinctly both in words and figures, 
that no exception can be taken to the instru- 
ment; and it is now the usual mode, to super- 
| scribe the sum payable, in figures at the head of 
| the instrument, and in words in the body of it. 
In drawing a check on a banker, the sum is ge- 
| nerally subscribed at the bottom of the instru- 
ment. | 9 
(50 By a French ordinance, it is required that 
bills of exchange made in that country, express 
2 Lord Raym. 1076,—4 Leases, L. 1. Com. Dig. tit. 
T. R. 337.— Bac. Ab. tit, Fait. B. 3, 
) PI. 3, et vid. Mar. 139. 
5 the 
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+ 


| CRP. III. he time when they are to be paid, or otherwise they 
—— will be invalid“; but there being no positive re- 
gulation affecting bills in this country, they would 
be valid, although no time was mentioned 1n 
them, and would operate as in the case of a check 
on a banker, as payable on demand'; It is ad- 
visable, however, in all cases, to express the pe- 
riod for payment as clearly and intelligibly as pos- 
$ible®, and it is therefore usual to write it in 
words, particularly as they are less subject to al- 
teration than figures; and where a bill is drawn in 
one country using one style, and payable in a 
country using another, it is said that the drawer | 
sometimes makes the date both RT! to the 
old and the new style“. 

With respect to the length of time, this seems to 
be in general entirely ape eng on the agreement 
of the parties. But by the 17th G. III. c. 30, nego- 

tiable bills and drafts under 51. of the description 
above mentioned, must be payable within twenty- 
one days after the day of the date thereof. The 
operation of this act is suspended with respect to 
drafts payable to bearer on demand, by the statute 
| | 37 Geo. III. c. 32. Foreign bills are frequently 
| ( drawn payable at usance, or usances, but they; like 
| inland bills, may be drawn payable at sight, at days, 
weeks, months, or years, after sight or date, or on 
demand: bills, however, are very seldom drawn 
| Payable on demand; but usually, where it is in- 0 


a to A a + SG A.A: 


ft. a+ K AA — „ 


: Poth. i 42. | © Peawes, pl. 3: 
\7 T. R. 427. „ Kyd, 8. | 
| | | tended 


ce jour.“ Poth. pl. 174. 149.—Esp. Ca 
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tended they should be payable immediately, are PARTY. 
drawn payable at sight. If drawn at sight, the d es. 


drawer of a foreign bill should express that it is 


payable according to the course of exchange at 


the time of making it“; or otherwise, it seems 


that the drawee must pay according to the ex- 


change of the day when he has sight of the bill. 
Drafts on bankers very seldom express any time 
when they are to be paid, and consequently, as 
will be seen hereafter, are demandable immediate 
ly they are delivered to the payee. 

With respe& to the time when a bill drawn 
payable in either of these ways becomes due, the 
reader is referred to that part of the work which 
treats of the presentment for payment. | 

(6)—It is said by Beawes, in his Lex Merc?, 
that payment of a bill should be ordered and com- 
manded : it is sufficient, however, if it is re- 
quested* ; and according to Marius, the direc- 
tions to pay the money need not be contained in 
the body of the bill, or even on the same side of 
the paper. | 

(7, 8)—In the case of foreign bills, it is usval 
to make 7hree of the same tenor, in order that 
the bearer, having lost one, may receive his 
money on the other*. But if the drawer only 
gives one, he will, if it should be lost, be obliged 


* « En especes au cout de 41.4. Raym. ede. 
129 
F Page 34, et 4 T. K. 149. 
8 * Poth, pl. 39. | 
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. to give another of the same tenor to the loser“. 
Lach part contains a condition, that it shall be paid 
provided the others are not. It is observed that this 


should in each, mention every other part of the 
set; for if a man, with an intention to make a 
set of three parts, should omit the condition in 
the first, and make the. second with a condition 
mentioning the first only, and in the third alone 
take notice of the other two, he might perhaps 
in Some cases be obliged to pay each ; for 
it would be no defence to an action on the 
Second, that he had paid the third, nor to an 
action on the first, that he had paid either of the 
others. And it is further observed, that an omis- 
sion is not, perhaps, material, which upon the 
face of the condition must necessarily have arisen 
from a mistake, as if in the enumeration of the 
several parts, one of the intermediate ones were 
to be omitted, for instance, Pay this my first 
of exchange, second and fourth not paid®%. 
(9)—A bill of exchange should specify 0 whom 
it is to be paid; and it is said, that otherwise the 
instrument will be merely waste paper“; but 
Pothier observes“, that if the drawer has omitted 
to mention any person to whom the bill is to be 
paid, declaring in the bill, however, of whom he 
has received the value, it is but reasonable to con- 
strue the instrument to be payable to that person. 


Id ibid. | I H. B. 608. 
» Bayl. 15. ER OO 


When 


condition should be inserted in each part, and 


// aw, Toca amo wee ew i2xccq 


— 
— 


OF BILLS AND CHECKS, 47 


When inserted, care should be taken that the FART lit. 
name be properly spelled* ; and where there are 


two persons of the same name, it is advisable 
to describe the payee in such a manner that no 


mistake can arise“. And bills under 5}. described 
by the statute 17th Geo. III. c. 30, are re- 


quired by that statute to express the names and 
places of abode of the persons respectively to 
whom or to whose order the same shall be payable. 
A bill may be drawn payable simply to bearer, and 
it will be in such case, as we shall see hereafter, 
transferable by delivery. In France, bills of this 
description were at first forbidden, but by a sub- 
sequent law they were re- established“. —In that 
country, it appears that it was formerly usual to 
make bills payable to a person whose name was 
left in blank, in order that the holder of a bill, 
when he was desirous of not being known, might 
fill it up with any name he chose; but as these 
bills were employed as a cloak for usury and fraud, 
they were afterward prohibited'. These bills 
seem to have been in the nature of those payable 
to a fictitious payee, the validity of which has 
been so frequently and fully discussed of late in 


our courts of justice; the result of which discus- 


sion seems to be, that a bill payable to a fictitious 
person or his order, is in effect a bill payable ta 
bearer, and may be declared on as such against all 


* Beawes,.pl. 3. | b Arrets de Reglemens de 
Y 4 T. R. 28. la Cour du 7 Juin, 1611, et 
? 4 Burr. 1527. du Mars, 1624. | 


* Poth, pl. 221, 
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. the parties knowing that the payee was a ficti- : 
w—— tious person. The use, however, of these ficti- c 
tious names, has been highly censured, and the c 
person indorsing the fictitious name on the bill, c 
to give it currency, would be guilty of forgery*. c 
As it is not necessary, or essential to the validity c 
N of a bill of exchange, that there should be three | 
parties to it, a bill may be drawn payable to the t 

drawer himself“, though in such case it is said to 
be more in the nature of a promissory note. A 8 
bill may likewise be payable to one for the use of a 
another. ab f 1 
t˖ 
v 


(100 As the 3 1 to be 
derived from the negotiable quality of bills of ex- 
change, was the only reason why our courts of 8 
justice gave to them the effect of instruments, t 
and introduced in their favour an exception to 11 
the rule relative to the assignment of rh05es in 
action, it was once thought, that unless they pos- 
sessed that quality, they would have no greater 
effect than that of mere evidence of a contractꝭ. 
It is however at present well established, that it 
is not essential to the validity of @ bill, as an in- 
strument, that it should be 7 angferable from one 
person to another®. If, however, it is intended 
to be negotiable, care must be taken that the ope- 
rative words of transfer e used in bills, 
7 : © 3 TR: 0 481.— 1 3 Wils. 211. 5 5 
'T | 1 k. B. 313, 569. : s 6 T. R. 123.—7 FT. R. 
3 | ' © Salk. 130, et ante page 22. 243 —Smallwood v, Rolfe, 2 
N »Carxrth. 5.—2 Ventr. 307. Sel. Ca. 18. 


e R. wah: . 9201 R 
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Should be inserted therein®. The usual modes PART I. 
of making a bill transferable, are by drawing it 


either payable to A. B. or order, or to A. B. or his 


as5igns, or to A. B. or bearer, or to the drawer's 


own order. The use, operation, and effect of 


- cach of these forms of words, will be pointed out 


hereafter, in that part of the work which treats of 
the 7ransfer of bills and checks. | 

(11)—The um for which the bill is drawn, 
should be clearly expressed in the body of it, and, 
as has been before observed, it is usual to write it 
in figures at the head, and in letters at length in 
the body of the bill, in order the better to pre- 
vent alteration'. Care should be taken that the 
sum is appropriate to the stamp. If the sum in 
the superscription of the bill is different from that 
in the body of it, the sum mentioned in the body 
will be taken, prima facie, to be the sum payable. 
With respect to foreign bills, there is no restric- 
tion as to the sum for which they must be made 
payable; but it is otherwise with respect to in- 
land bills, and drafts, which are forbidden to be 
drawn for any sum under twenty shillings, by the 
statute 15 Geo. III. c. 51, under the penalty of 
20l. . 
(12)—lt appears, that in France it was not 
only essential to the validity of a bill, that it 
should express whether or not value had been re- 


5 Beawes, pl. 3.—3 Wits. Beawes, pl. 193.—Mar. 
211, . 2d ed. 138, 9. 
12 = 35, 99-—4 T. | 
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P11. ceived, but likewise the nature of the considera- 
— tion which constituted the value“; but in this 


country it is otherwise, for value received is im- 
plied in every bill and indorsement, as much as if 


expressed in totidem verbis; and though there are 


some old cases“ on the question, whether indebi- 
tatus assumpsit would lie on a bill of exchange, in 
which it appears there was a distinction made be- 
tween a bill importing to have been given for 
value received and one not containing those words, 
and it was held that in the first case the drawer 
was chargeable at common law, but in the latter 
on the custom only”, yet it is now settled, that 
there is no such distinction, and that a bill need 
not contain the above words?. To entitle, how- 
ever, the holder to recover interest and damages 
against the drawer and indorser, in default of ac- 
ceptance or payment, a bill must contain the 
words value received'. This is so important a 
distinction, that the inserting these words is in 
all cases advisable. | oF 

It may not be improper, under this head, to 
make a few observations relative to the conside- 
ration on which a bill of exchange may be origi- 

* Poth. pl. 8, 34. m Skin. 346. —12 Mod. 

! Claxton v. Swift, 2 Show. 345.—Bayl. 95, n. a. 
496.— White v. Ledwick, 3. *® Beawes," 133 
R. H. 25 G. III. Bayl. 13, Fete Ab. tit. Bills of 
n. a.—Ld. Raym. 1481.— Exchange, G. 2. 
Fort. 282.—8 Mod. 267. — * Same cases as those in 
1 Barnard, 88. Lutw. 889.— note l. 
1 Mod. 310, acc. 3 Wils. de 10 W. III. e. 17.— 

3 an 


212.—2 Stra. 1212, Semb, con- 4 Ann, c. , s. 4. 
id. : 


nally 


— 80 


jo A — OS, — — — — 


Ms AY —— — — — & 


GF BILLS AND CHECKS, [+ 


nally founded, or which may pass between the CHR F. Hit. 
assignor and assignee on the transfer of it; and i 
making this enquiry, it will be advisable to point 
out, 15f, when the want of a consideration can 
be taken advantage of; and 2dly, when the ille- 
gality of it will render the bill either * or 
totally inoperative. 
It has been already observed, that although in 
general a simple contract will be inoperative, un- 
less it is founded on a sufficient consideration, 
which in general it is incumbent on the plaintiff 
to state in his declaration, and to prove on the 
trial; yet, in the case of bills of exchange, which 
partake in this respect of the quality of a speci- 
alty, it is not in general necessary for the plaintiff to 
prove that he gave a good consideration?, except 
where he brings an action as bearer of a bill trans- 
ferable by delivery, and that only 1n suspicious 
circumstances. And though, as between the 
drawer and the acceptor, the drawer and the 
payee, and the indorsee and his immediate 1n- 
dorser, the want of consideration*, or mufficiency 
of it*, may be questioned, and where a bill is for 
accommodation only, and that circumstance 1s 
known to the indorsee, and he pays but part 
of the amount, in such case he can only re- 
cover the sum he has actually paid for the 
bill*; yet, in general, for reasons before 


1 2 Freem. 257. t Peake, 61, 216, Esp. 
* Burr. 1516. Ca. Ni. Pri. 262. 
Stra. 674.— Esp. 117, * ny Ca. Ni. Pri. 261. 
261.—2 T. R. 71. | | 
D 2 stat- 
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stated', wherever the Plaintiff has given a con- 


——— sideration, the defendant will nor be at liberty 


to shew that he had received none, although 
the plaintiff knew that circumstance”; and ac- 
cording to a late decision, where a bill is given for 
money really due from the drawee to the drawer, 
or is drawn in the regular course of business, in 
such case the indorsee, though he has not given 
to the indorser the full amount of the bill, yet he 
may recover the whole, and be the holder of the 
coverplus above the sum he has actually paid to 
the use of the indorser*. In the case, however, of 
a person taking a bill by transfer after it is due, 
any party to the bill, who is sued by him, will in 
general, as will be seen hereafter, be at liberty to 
prove and insist on as a defence, his not having 
received any consideration. 5 

In whatever cases the defendant is at liberty to 
insist on the want of consideration, he may also 
insist that the consideration was illegal“; and 
where a third person having given a valuable con- 
sideration for a bill, knew that it was originally 
founded on an illegal one, he cannot recover on 
it“. It has, however, been adjudged, that a per- 

» Ante chapter 1, page 9. 2 Atk. 182,—Bul. Ni. Pri. 

Russel v. Langstaff, Doug. 274. 5 
$14-—3 T. R. 183.—Esp. * Esp. Ca. Ni. Pri. 261, 
Ca, Ni. Pri. 117, 261, 2.— 1 Bla. Rep. 445: 
Gilb. Eq. Rep. 154.— Burr. 2 Esp. Ca. Ni. Pri. 166.— 
1663.—1 Wils. 187.—4 T. R. 6 T. R. 61, acc. Potter v. 
339.—Potli. pl. 118, 121.— Tubb, Sarum Lent: Ass. 1785. 
Com. 43, and Mortis v. Lee, —Esp. Ni. Pri. 1 v. 46, 
there cited; — Molloy, pl. 28. tenb. contra, . : 


I . R. 40.—2 . * 75— 
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son who at the request of the holder of a bill has 


put his name upon it, and thereby been obliged to 


pay the contents to a bond fide holder, may reco- 
ver the money paid, in an action on the bill, from 
any person x hose name is on it, although he knew 

it was given on an illegal consideration“. In those 
cases in which the legislature has declared that the 
illegality of the consideration shall make the bill 
or note absolutely void, as where the considera- 
tion is wholly or in part signing a bankrupt's cer- 
tificate*, money lost by gaining, &c.*, or for mo- 
ney lent on an usurious contract, the defendant 
may insist on such illegality, though the plaintiff, 
or some party between him and the defendant, 
took the bill bond jide, and gave a valuable consi- 
deration for it; and the innocent holder can in 
such case only resort to the party from whom he 
immediately received the instrument'. But un- 
less it has been so declared by the legislature, ille- 
gality of consideration cannot be set up as a de- 
fence in an action at the suit of a bond fide holder; 
and if the consideration upon which a bill or note 
was originally given, was not so illegal as to ren- 
der the instrument absolutely void, a subsequent 
illegal consideration of any description given on the 


n 1155, acc.—Carth. 356, semb, 
b 5 G. II. c. 30, s. 11.— contra. 


Smith v. Bromley, Doug. 646. d 12 Ann, st. 2, c. 18 
—2 H. B. 647. Lowe v. Walker, Doug. 736. 


7 9 Ann; C,1 8. 1.— Stra. 5 Stra. I 155 br, 
g 15 | | f Sel, Cas 71. 
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1: transfer, will never invalidate the instrument in 


—— the hands of a bond fide holder“. 


It may not be 1mproper to observe in the pre- 
sent place, that in discounting a bill or note, it 
is not illegal to retain the discount, for it has 
been adjudged®, that interest may as lawfully be 
received beforehand for forbearing, as after the 
term is expired for having forborne: and it shall 
not be reckoned merely as a loan of the balance, 
otherwise every banker in London who takes 51. 
per cent. for discounting bills, would be guilty 
of usury: for, if upon discounting a 100l. bill 
at 51. per cent. he should be construed to lend 
only 951. then at the end of the time he would 
receive 51. interest for the loan of 951. principal, 
which is above the legal rate. But this doctrine 
seems only to apply to negotiable instruments, 
and not to bonds“. 

In addition to the legal interest of 5l. per 
cent. it is lawful for bankers to take the custo- 
mary commission on bills or notes, and reason- 
able incidental expences, qver and above the 
interest or discount!. And where a country 
banker discounts bills, and receives interest for 
the whole time they have to run, but gives bills 
payable at thirty days sight in London instead of 


cash, such transaction will not amount to usury, 


8 Eep. Ca. Ni. Pri. 274. i 3 Wils. 262 Moor, 644. 
" 2 Bla. Rep. 792, 3.— —1 Buls. 20. 
3 bids to 256, Id on Vsury, Winch, qui tam v. Fenn, 
94. cited 2 T. R. 52, 
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unless the terms of the remittance formed the con- 
sideration of the loan“. 

(13)—lt is said by Marius, that if the drawer 
of a bill is to make himself debtor, then he in- 
serts in the bill these words“ and put it to my 
account; but if the drawee, or person to whom 
it is directed, is debtor to the drawer, then he 
inserts the following words “ and put it to your 
account ;” and that sometimes, where a third 
person is debtor to the drawee, it is expressed in 
the bill thus—“ and put it to the account of 
A. B.; but, however, it is perfectly unnecessary 
to insert in a bill either of these sets of words. 

(14) — The propriety of inserting the words, 
e gs per advice,” depends on whether or not the 
person on whom the bill is drawn is to expect 
further directions from the drawer or not. Bills 
sometimes are made payable as per advice ;” 
at other times, without further advice“; and 
generally without either of these words. In the 
former case, the drawee may not, but in the lat- 
ter he may, pay before he has received advice. 

(15)—To give effect to the instrument, the 
drawer's name must either be subscribed at the 
bottom, or inserted in the body of it“; and it 
must be written either by the person purporting 


* Sir B. Hammet v. Vea, m Poth. pl. 36, 169. 

Pul. & Bos. Rep. C. B. 155, '. Beawes, pl. 3. — Lord 

acc. - Peake, 200, 5emb. contra. Raym. 1376, 1542. — Stra. 
| Mar. p. 27.— Com. Dig. 399, 609.—8 Mod. 307. 

tit. Merchant, F. 5.— Rep. 

T. Hard w. 1, 2, 3. | 
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PART 1... to be drawer, or by some person authorized by It 
him'. If drawn and signed by an agent, it is tl 
usual to sign it as follows: A. B. for C. D. and if m 

he does not express for whom he signs, he will be W w 


personally liable” ; and if signed by one person for fc 
himself and partners, it is usual, and perhaps ne- | 
cessary, to sign it as follows: “ A. B. for A. B. 10 
and Company,“ or to that effect. | 

It is not usual, nor indeed prudent, for the 
drawer of a bill or check to sign his name before 
it is filled up in every respect; for if a man signs 
his name upon blank paper, stamped with a bill 
stamp, and delivers it to another to draw above 
the signature, he will be bound to pay nay SUM 
warranted by the stamp“. 

(16)—A bill of exchange being in its nature 
an open letter of request from the maker to a 
third person, must necessarily be properly addressed 
to that person'. 

This address, it is said, is usually made by the 
Italians and Dutch on the back of the bill; but 
that the French in all cases, and the English in 
case of an inland bill, uniformly subscribe the di- 

rection at the bottom of it, in the form to which 
this paragraph refers; and this latter mode is re- 

commended as preferable to the other, because, as 

the paper on which a bill is usually written is but 


* Vid, chap, 2, page 24 1 H. B. 313. 


27, ante. | * Poth. pl. 35. — Beawes, 
v Id ibid. 5 n 143. 
4 Id page 30.—ILd. Raym. 

11 
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small, if the direction were on the back of it, 5 n 
there would be very little room left for indorse- S—— 


ments, which frequently are very numerous; nor 


would there be any space whereupon the receipt 


for payment may be written*. | 

- (17-18)—The place where the payment is to be 
made, should be fully expressed in the subscrip- 
tion, or body of the bill“; and if a bill be drawn 
upon a person not being at the place where the 
bill is intended to be paid, the place where the 
person lives who is to pay, as well as the place 
where payment is to be made, must be mentioned 
in the subscriptionꝰ. 

The author considers it necessary here to apo- 
logize for the detail into which his anxiety to ren- 
der his work generally useful, has induced him to 
enter, in discussing the several parts of a bill of 
exchange. The profession, to whom this detail 
is most useless, will at least, he trusts, acknow- 
ledge that many of the cases in which bills of ex- 
change are the subjects of contest, arise from the 
ignorance of the parties as to some of the re- 
quisites. 


— —-—V— 


BILLS of ExcHANGE are, like every other Row bine 
instrument, to be expounded in such a manner are ones. 


as, if possible, to give effect to the intention of © 
the . parties; and, indeed, our courts, 


5 Mar. 44.—Com, Dig. tit, » Mar. 107, 8 
Merchant, F. 5, 7 Beawes, pl. 3. 


sensible 
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PART lin. sensible how peculiarly conducive the negotiability or 
of these instruments is to the ease and increase of * 
trade, adopt, as will be presently seen, a still * 

more liberal mode of construing them than other £0 
instruments. | | 9 | re 

It is observed by a sensible writer on moral Ne 
philosophy“, that every contract should be con- th 

strued and enforced according to the sense in fo 

; which the person making it apprehended the per- T 
; tc 


son in whose favour it was made, understood it; 
which mode of construction will exclude evasion, tl 


in cases in which the popular meaning of a phrase, la 
and the strict grammatical Simplification of words tl 
differ, or in general wherever the contracting party Ut 

: attempts to make his escape through some ambi- C0 
guity in the expressions which he used. These al 
ri 


observations are applicable to the mode of con- 
struing a bill of exchange. Thus, in a case be- P. 


fore Lord Macclesfield, where a man for a past ba 
consideration gave a person a promissory note, in 10 
the beginning of which it was mentioned to be t 
given for © twenty pounds borrowed and re- { 
ceived,” but at the latter end were these " 
words, which J promise never to pay,” it was l 


decided that the payee might recover on it as an 
| instrument, because the person making the note 2 
had intentionally excited expectations which he 

ought to satisfy. So likewise it has been ad- 

judged, that if a bill is drawn payable to the 


» Paley, 126. „ '* a tk, 93 
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PARTI. 
y order of a fictitious person, it will ut res magis CAP. In. 
f waleat quam pereat, be construed against all the 
1 parties privy to the transaction, as a bill payable 
T to bearer, on the principle, that as they gave cur- 
rency to the instrument, which they knew could 
1] never be paid to the order of the fictitious payee, 
. the law will presume that they intended the 
\ formality of indorsement should be waived”. 


N The intention of the parties is also to be given effet : 
? to according to the law of the country where 
the contract 1s made, and not according to the 

law of the country into which either or all of 

them may remove“; for what is not an obliga- 

tion 1n one place, cannot by the laws of another 

country become such in another place*. There 

appears, however, one exception to this latter 

rule of construction, with respect to the time of 

payment, which is in general to be calculated ac- 

cording to the laws of the country where the bill 

is made payable*. It has been observed*, that 

this is contrary to the reason and nature of the 

thing; but other writers entertain a different opi- 

nion; and it is said, that a bill of exchange is 
considered in this respect as having been made at 

the place where it is payable, according to that 

maxim, contraxisse unusquisque in eo loco intelligitur 


7 1H, „ 1077.—1 H. B. 126.— 
* 2 Stra. 733.—Sel. Ca, 7 T. R. 242.— Skin. 272. F 
14 44,54 d Beawes, pl. 251,—Mar, | 


+ | 

Pul. & Bos. Rep. C. B. 102. 
141.—3 Vez. jun. 447.— © Kyd, 8. 
2 H, B, 603,—Cowp. 174.— 
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PART 11. in quo ut golveret ge obligavit, and that consequently 
—— the contract should be construed and regulat- 

ed according to the laws and usages of that place 

to which the contracting parties have understood 

themselves subject, following that other rule, 12 

contractibus ventunt ea quae Stunt moris et conguetudinis in 
regione in qud contrabitur*. It further appears, that al- 
though the form of the remedy must depend on the 
laws of the country in which it is pursued, it will 
in respect of the extent of it, be subject to the same 
regulations and restrictions as if it had been pur- 

sued in the country where the contract was made; 
and therefore, if a man in a foreign country enters 
into a contract, the fulfilment of which cannot in 

this country be held to bail'. | : 

It has been observed by a celebrated writer on 
the law of nations“, that it is the first general 


able to interpret what has no need of interpre- 
tation;“ and that when a deed is worded in clear 
and precise terms; when its meaning is evident, 
and leads to no absurd conclusion, there can be 
no reason for refusing to admit the meaning which 
such deed naturally presents. To go elsewhere in 
search of conjectures, in order to restrict or extend 
it, is but an attempt to elude it. And if this 

| dangerous method were once admitted, r deed 


« Poth. pt 155. on Corners, tit, Construc- 
* 1 Pul, & Bos, Rep, 138. tion, | 
1 FG 2244 ve Powell 


might 


that country be enforced by arrest, he cannot in 


maxim of interpretation, “that it is not allow- 


ru 
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might be rendered useless. It seems that on si- 


milar principles, our courts, notwithstanding their ———— 


anxiety to give effect to the intentions of the con- 
tracting parties, have laid it down as a general 
rule, that all latitude of construction must sub- 
mit to this restriction, namely, that the words and 
language of the deed bear the sense which is at- 
tempted to be put upon them. However, in the 
case of bills, and other negotiable instruments, 
our courts have introduced an exception to this 
rule, and therefore where an action was brought 
by an indorsee of a bill of exchange against the 
acceptor, and he could not prove an indorsement 
by the payee, evidence was admitted to prove that 
the payee was a fictitious person, and conse- 
quently could not indorse it; and it was ad- 
judged, that as the drawer and acceptor knew of 
such fact, the bill should against them operate as 
a bill payable originally to bearer, and that the 
holder might recover thereon as such“. 


A BILL of Excnance is delivered in general Delivery of 


by the drawer to the payee, and where it consists 
of several parts, as is usually the case with foreign 
bills, each ought to be delivered to the person in 
whose favour it is made, unless one part is for- 
warded to the drawee for acceptance, and in that 


case the rest must be so delivered. Were it other- 


2 1H. B. 569. ETD 
. 5 WIS 9 
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PART ii. wise, difficulties might arise in negotiating a bill, 


— or obtaining payment of it". Although in ge- 


neral, one simple contract cannot be extinguished 
by another, a person taking a bill of exchange in 
satisfaction of a former debt, for which he has not 
a security of a higher nature than a bill', is not 
permitted afterwards to waive it, and sue the per- 
son who gave it him for the original debt before 
the bill is due, unless the person delivering it knew 
that it was of no value; for in such case the re- 
ceipt of the bill amounts to an agreement to give 
the person delivering it credit for the length of 
time it has to run*. It has also been adjudged, 
that when an account for goods sold, is settled, 
and the defendant gives a bill of exchange for the 
amount, but which bill is not paid, the defendant 
cannot, in an action founded on the consideration of 

such bill, go into evidence to impeach the charges 

in the first account, which has been settled, the 
giving of the bill being conclusive evidence of the 
sum due. ol 


Conse. LF, while a bill is in the hands of the payee, or 

quence of an : 8 . 

“*in other holder, or in any other case, it is altered in 
any material respect, as for instance, in the date 


or sum, without the consent of the drawer, it will 


h Bayl. 15. | 5 T. R. 513.— alk. | 2.— 

3 Bul. N. P. 182, Skin. 410. —Com, big. tit. 

1 12 Mod. 517.—6 T. R. Merchant, F. 17, = 
52.—7 T. R. 64. „ 


Ep. Ca. N. P. 5, 106.— 
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discharge him, although the bill may after- 24 ART ki: 
wards come into the hands of an indorsee not 


aware of the alteration. And if it is altered after 
acceptance or indorsement, without the acceptor's 
or indorser's assent, such alteration will have the 
same operation with respect to their liability“; 
but if it is altered before acceptance or indorse- 
ment, the acceptor or indorser cannot take any 
advantage of the alteration“; and the consent of 
any one of the parties to the alteration, will 
in general estop him from taking advantage of 
it'. In such case, however, a new stamp will be 
requisite, if the alteration was made after the 
bill was negotiated”, or after it was due“. 


Upon delivery to the payee, the obligations , Oblication 


to which the drawer is subject, immediately be- 
come complete.—By the very act of drawing a 
bill, a man enters into an engagement with the 
payee (unless indeed where he discounts the bill, 
or where it is otherwise agreed), and with every 
subsequent holder fairly entitled to the possession, 
that the person on whom he draws 1s capable of 
binding himself by his acceptance; that he is to 


= 4 T. R. 320.—5 T. R. Lord Kenyon, Sittings after 
367.—2 H. B. 141.— 1 Anstr. M. T. 1796.— Bayl. 24. 


225. ns i R. 537. —Esp. Ca. 
* Mar. 138, 140, —Beawes, N.P.8 
pl. 194% : Vid. post. Of the obli. 
* 4 T. R. 320. gation of the assignor of a 


* Wilson V. Justice, cor. bill. 
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be found at the place of which he is described to be, 


if that description be mentioned in the bill; that 


if the bill be duly presented to him, he will ac- 
cept in writing on the bill itself, according to its 
tenor; and that he will pay it when it becomes 
due, if presented in proper time for that purpose. 
This engagement is in all its parts absolute and 
irrevocable, and therefore, where A. in England 
drew a bill of exchange on B. in a foreign coun- 
try, who, by the laws of that country was pro- 
hibited from paying it, although it was urged that 
the undertaking of the drawer does not extend to 
the case of a prohibition to accept or pay the 
bill, imposed by the law of a foreign country in 
which the drawer resides, yet it was ruled in an 
action against the drawer, that this was no de- 
fence, it not being necessary for the holder to enquire 
for what reason the bill was not paid*. The drawer 
will also be equally liable, whether the bill was 
drawn on his own account or on that of a third 
person. On failure in this engagement, in either 
of these cases, the drawer of a bill will imediately, 
before the time specified in the bill for payment, 
be liable to an action“, not only for the principal 
sum, but likewise in certain cases for damages and 
interest, as a consequence of the bill not being ho- 
noured . Besides this obligation to the payee and 
holder, the drawer is likewise bound to indemnify 

2 H. B. 378.—Poth. pl. t Milford v. Mayor, Doug. 


58. 54.—6 J. R. 52, 139. 
"2H. B. 379.—Poth. pl. 62. 
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the acceptor, if he should have no effects in hand, PARTI. 
for any loss he may sustain in consequence of his 
acceptance”. This obligation, though in its na- 
ture absolute and irrevocable, may be discharged 
by the laches or neglect of the holder, or by other 


means which will be spoken of hereafter. 


v Poth, pl. 97, 8, 9. 
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CHAPTER FOURTHs. 


Eu PRESENTMENT OF A BILL FOR ACCEPT- 


ANCE — ACCEPTANCE — NON - ACCEPTANCE 
—CONDUCT WHICH THE HOLDER SHOULD 
THEREUPON PURSUE; AND OP ACCEPTANCE 
SUPRA PROTEST. | 


; O delivery of a bill of 3 to the payee, 


or any other person who becomes holder by 
transfer, which mode of acquiring an interest in 


a bill or check will be treated of in the following 


chapter, it is in some cases necessary, and in all 
advisable, to present it for acceptance, unless it 
has been previously accepted. On presentment, 
the drawee either complies with the drawer's re- 


quest, by accepting the bill, or refuses to do 50; 


in which latter case it is in general incumbent on 
the holder to give notice to the various persons 


who became parties to the bill antecedent to him- 


self; after which any person not originally a party, 
may accept it supra protest for the honour of the 
drawer or indorsers. In considering each of these 
matters in their natural order, it will be necessary, 


in the firs! place, to point out when a present- 


* As a bill or check, when chapter will in general be in- 
payable on demand, is never applicable to those instru- 


presented for acceptance, or ac- ments. 


* e in this 


ment 
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1 | 3 3 pART I. 
ment for acceptance is necessary, and at what ü. 


time and in what manner it must be made. 


Secondly, to consider by whom, at what time, and 
in what manner an acceptance may be made, and 
the obligation it imposes on the acceptor. Thirdly, 
to state the conduct which the holder must pur- 
sue, in case of a refusal to accept. And, fourthly, 


to make some observations relative to acceptance 


 Tpra protest. | 
When a bill is drawn payable within a specified seg. r.—ot 
presentment 
for acecept- 
nce ; & tst, 


time after sight, it is necessary, in order to fix the! 
period when the bill is to be paid, to present it to "rem, NECES» 


the drawee for acceptance*; but in other cases it is 
never incumbent on the holder to present it before 
it is due*, though it is certainly most advisable in 
all cases to get it accepted if possible“, as by that 
means another debtor is added to the drawer, who 
becomes a new security, and consequently makes 
the bill the more negotiable*. It is said indeed, 
that it is incumbent on the bearer of a bill, when 


he is but the mere agent of the person entitled to 


it, and on the payee, where he is directed by the 
drawer to do so, in all cases to present it for ac- 


ceptance as soon as possible, because it is only by 


acceptance that the person on whom the bill is 


/ 


drawn becomes debtor; and responsible to the 


..> xo H, 3.65 Mar. 46,—Com. Dig. tit. 
© Molloy, b. 2, c. 10, s. Merchant, F. 6, $emb. contra. 
16,—Beawes, pl. 266.—1 T. 4 Mar. 48.—Poth. pl. 143. 
R. 712.— Burr. 2670. - acc. * Beawes, pl. 266, —Clax- 

; | ton v. Swift, 2 Show. 496. 


£2. holder; 
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CHAP. Iv. holder; and if the affairs of the drawer should be 
—— deranged, an agent who has neglected to present 
the bill for acceptance, would be answerable in 
damages and interest to the person who employed 
him*. If a person is holder of a bill which is not 
addressed to any particular individual, but is ac- 
companicd with a letter of advice, mentioning the 
person on whom the bill is drawn, it is said that 
the bill should be presented to the person men- 
tioned in the letter of advice, who may thereupon 
accept the bill, and that if he refuses to do so, it 
may be protested for non- acceptance“. In all 
cases where it would otherwise be necessary to pre- 
sent a bill for acceptance, the holder may, as will 
be seen hereafter, excuse his neglect to do so, by 
proving that the drawer or other person insisting 
on the want of it as a defence, had no effects in the 
bands of the drawee“, or any other circumstance 
which will afford an inference that he could not 

have been 1njured by the holder's laches. 
24ly, At With respect to the time when bills should be 


what time 


2 presented for acceptance, it was observed in a late 
de made. case, that the only rule which can be applied to 
bills of exchange, whether the bills are foreign ot 
inland, and whether they are payable at sight, at 
so many days after sight, or in any other manner, 
is, that due diligence must be used; and, as the 


drawer may sustain a loss by the holder's keep- 


f Poth. pl. 128.—Mar. pl. h 2 H. B. 336, et post. 
46. i Per Buller J. in Muilman 
4 Mar, 142, 3. v. D*Eguino, 2 H. B. 569. 


: ing 
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all 


fur 
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ing it any great length of time, it is advisable in 


all cases to present it as soon as possible. It was ——— 


further said, that the question, what 1s a reason- 
able time? must depend on the particular cir- 
cumstances of the case; and that it must always 
be for the jury to determine, whether any laches 
is imputable to the plaintiff* ; but from other 
cases it appears rather uncertain, whether what 
shall be considered as a reasonable time, 1s to be 
taken as a question of fact for the determination 
of a jury, or as a question of law for the deter- 
mination of the court. It was said by Lord 
Mansfield, that what is reasonable time for giv- 
ing notice (which observation, it is conceived, is 
equally applicable to the time when a bill must 
be presented for acceptance), is partly a question 
of fact and partly of law; it may depend in some 


measure on facts, such as the distance at which 


the parties live, the course of the post, &c. but 


that wherever a rule can be laid down with respect 


to this reasonable time, that should be decided 


by the court, and adhered to for the sake of cer- 


tainty®. Presentment should in all cases be made 
at the usual hours of business“; but a neglect to 
make a presentment at a proper time, may be ex- 


cused by illness, or by some other cause or acci- 


dent*, 
I Poth. pl. 143. = Appleton v. Sweetapple, 
* Per Eyre Ch. J. 2 H. B. Bayl. 65, n. c. et post. yy 
569.—7 T. R. 425. n Mar. 112. 
In Tindal v. Brown, iT. » Vid, post. 
R, 167. l ; 


K 3 It 
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PARTI, It is said, that ex rigore, the drawee ought to 


Ian accept the bill immediately it is presented, or re- 
dan accept. fuse to do so; as, however, it is but reasonable 
TY that the drawee Should have an opportunity, before 
he determines whether he will accept or not, of 

. seeing whether he has effects of the drawer's in his 
hands, the payee or holder usually leaves the bill 

with him twenty - four hours after the presentment, 

unless in the interim he either accepts, or declares 


a resolution not to accept“; but it is said that 


this must not be done if the post goes out in the 
. interim”. If the drawee. of a bill cannot be found 
at the place where the bill states him to reside, and 
it appears that he never lived there, or has ab- 
sconded, the bill is to be considered as dishonour- 
ed*; but if he has only removed, it is incumbent 
on the holder to endeavour to find out to what 
place he has removed; and to make the pre- 
sentment there; and he should in all cases 
make eyery possible enquiry after the drawee, 
and if it be in his power, present the bill to 
him; though it will certainly be unnecessary to 
attempt to make such a presentment, if the drawee 


has left the kingdom, in which event it will 
be enoent to. peceent;the bull ay his house®. . If 


Com. Dig. tit. Merchant, Mar. 62. —Com. Dig. tit, 
F. 6. Merchant, F. 6. 

1 Lord Raym. 28 1.—-Mar. 5 Lord Raym. 7. 
62.—Beawes, pl. 17. Mal. Stra. 1087. — Bayl. 58. 
b. Jo Ce 5 8. J. v Esp. Ca. Ni. Fri. Sits 


\ 


on 
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on presentment, it appears that the drawee is E 
dead, the holder should enquire after his persona 
representative, and if he lives within a reasonable 
distance, should present the bill to him”. 


— 


/ 


Aer may be defined to be the act $:8,2,—0f 


acceptance; 3 


by which the drawee, or some other person, and iat by 


whom it 


evinces his consent and intention to comply with, made. 


and to be bound by, the request contained in a bill 
of exchange directed to him or some other indi- 
vidual. When the holder of a foreign or inland 
bill presents it for acceptance, he is entitled to in- 
sist on such an acceptance by the drawee as will 
subject him at all events to the payment of the 
bill according to the tenor of it; and consequent- 
ly such drawee must have capacity to contract, 
and to bind himself to pay the amount of the 
bill, or it may be treated as dishonoured. An ac- 
ceptance may, as has been already observed in a 
preceding chapter, be made by an agent; but in 
such case, it will be incumbent on the agent, 
if required, to produce his authority to the holder, 
as, if he do not, the holder may consider the 
bill as dishonoured, and act accordingly”. And 
"Wl may perbaps be doubtful, whether the holder 
is in any case bound to acquiesce in an acceptance 
* agent, as it multiplies the proof which he will 
v Molloy, b. 2, c. 10, s. » Beawes, pl. 87. 

34.—Poth. pl. 146. | 

E4 | be 
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PART v. be obliged to adduce, in case he is compelled | to 


bring an action on the bill“. | 0 

| The act of one partner, as | has been before C 
Shewn, being considered as the act of both, accept- 2 

ance by one for himself and partner, will in gene- t 

ral be a compliance with the request of the 1 

drawer; but if the bill is drawn on two, not being 8 

8 | ers: and it is only accepted by one, it must k 
be protestedꝰ. The competency of the contract- \ 


ing parties in general having been already discuss- 

ed, it will be unnecessary to make any observations 

relative to the capacity of the acceptor: it may, 

however, be observed, that if the holder finds that 

the drawee is an infant, feme-covert, or otherwise 

| incapable of contracting, he may treat the bill as 
dishonoured. | 

2aly, At A bill, on presentment for acceptance, must 


what tim 
an accepts. be accepted by the drawee within twenty-four 


made, > hours, or in default thereof, it is hable to be 
treated as dishonoured. This space of time, as 
has been before observed *, is allowed the drawee 
to give him an opportunity of examining into 
the accounts between himself and the drawer: if, 
however, the drawee refuses to accept within the 
twenty-four hours, it is not incumbent on the 
holder to wait till the expiration of them, but he 
may instantly consider the bill as non· accepted. 
1 * Esp, Ca, Ni, Pri. 115, „ Holt, 297. — Mar. 64.— 


__ Beawes, pl. 228, et ante 29. 
. * Ante 70. 
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Although the term acceptance, supposes a bill FART Ax. 


of exchange existing at the time when the ac 


ceptance is made*, it seems that an agreement to 
accept in future a bill not in existence at the 
time of such agreement, will have the same ope- 
ration as the acceptance of a bill subsequent to 


its formation. This, with respect to an engage- 


ment to accept, contained in a letter or other 
writing, is evident from the cases of Pillans 
against Mierop', and Powell v. Monnier* ; and 
although it has never been expressly decided that 


the mere writing of a name at the bottom of a 


blank piece of paper will have the operation of an 
acceptance, yet there can be no doubt that it will 
have such an effect, it having been decided“ that 
an indorsement written on a blank stamp, will 
afterwards bind the indorser for any sum and 
time of payment which the stamp will admit, 
and which the person to whom he entrusts it 
chuses to insert; and that a person signing his 
name to a blank paper, and delivering it to ano- 


ther person, for the purpose of drawing a bill in 


such manner as he should chuse, was bound by 
such signature as drawer*. Acceptance being an 
absolute undertaking to pay, may be made even 


after the time appointed for payment of the bill, 


50 as to bind the acceptor, though it would dis- 
charge the drawer and indorsers, unless due notice 


Doug. 515. 25 4 In Russel v. Lapgstaff, 
y Burr. 1663. Doug. 514. 
5 1 Atk, 611. 211i. 


of 
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— Of non-acceptance or e at the time 
the bill became due, was given“; and in such 
case, the acceptor would be liable to pay the bill 
on demands. It is observed“, that the drawee, 
although he has effects of the drawer's, ought 
not to accept bills after he is aware of the failure 
of the drawer, because after that event, one credi- 
tor of the drawer ought not to be paid in pre- 

ference to another; as, however, payments made 
to a bankrupt without knowledge of his being so, 
are protected by the 15st Jac. I. c. 15, s. 14, and 
as an acceptance of a bill for a precedent debt, 
has always been deemed a payment in satisfaction, 
provided the bill is honoured when due, there is 
no doubt, and indeed it has been so decided, that 


if a person not having notice of the bankruptcy 


of the drawer, accepts a bill drawn on him after 

such bankruptcy, he will be justified in paying 
his acceptance, although he has afterwards heard 
of the bankruptcy. 


zaly, Hw On presentment for acceptance, the drawee 


an _ 


| ance may be makes an absolute, a conditional, or a partial accept- 


made: o 


solure, con- ance, or refuses to accept. The holder may in 


partial ac- 


kertances; All cases insist on an abgolute acceptance, and in 


amen default thereof, may consider the bill as disho- 


rs noured?. ' If, however, he is satisfied with a con- 


ditional acceptance, or with one varying from the 


712 Mod. 410. o poth. pl. 96, et vid. 2 H. 


s Id. Raym. 364, 574.— B. 334» and cases there cited. 
Salk. 127, 129.--Carth.45.— 1 7 T. R. 71. 
12 Mod. 4 10.—Comyn, 75.— Poth. = 47+ 
| ns pl. 224. N 
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tenor of the bill, such acceptance will be obliga- 
tory on the acceptor ; and if notice thereof is given 
to the other parties to the bill, will not discharge 


PART I. 


ores , 


them from their obligation. Premising as a ge- 


neral rule, that what amounts to an acceptance 
is a question of law, and not of fact“, each of 
these will be considered in its order. | 

An absolute acceptance is an engagement to pay 
the bill according to its tenor. The usual mode 
of making an absolute acceptance, was formerly 
by parol ; but as men frequently denied their ac- 
ceptance of bills, merchants soon universally 
adopted written acceptances, as more easy and 


capable of proof. At present, the usual mode of 


accepting a bill, is either by writing thereon the 
word “ accepted,” and subscribing the drazwee's 
name, or writing the word “ accepted” only, or 
by merely subscribing the name. Where it is an 
acceptance of a bill payable after sight, it is usual 
to write the day also on which the acceptance is 


made', When it is made by one partner only, 


on the partnership account, it should express 


that he accepts for self and partner“; and when 


by an agent for his principal, it is usual and ne- 
cessary for him to specify that he does it as agent, 
as otherwise it will make him personally respon- 
siblen. It has been adjudged, that if a bill is 


made payable in a city or large town gene- 


k 1 T. R. 182, 186, u Poth.pl.118.—1 Stra. 95 5. 
1 Beawes, pl. 266. —1'T, R. 172, et ante chap. 2, 


ante 2d chap, page 30. page 27. 
c f | rally, 
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rally, it must be made payable by the acceptance 


at some particular house or place there, and if not, 


that the holder may protest it ; which seems ex- 
tremely reasonable, as otherwise it would be dit- 
ficult in many cases for the holder to find out 
the residence of the drawee'. The holder 
of an inland bill expressed to be made for 
value received, and payable after date, may 
insist on having a written acceptance; and in 
default thereof, may treat the bill as dichonoured?, 
As, however, in general, no formal act is required 
to constitute a simple contract, and any mode 
which demonstrates an intention to become bound 
by it, will have an obligatory force on the con- 
tracting party, any act of the drawee which evinces 
a consent to comply with the request of the drawer, 
will constitute an acceptance. Thus the word 
« geen” te presented“, the day of the monthꝰ, or a 
direction to a third person to pay the bill*, written 
thereon, or on any other paper relating to the trans- 
action, will amount to an acceptance. Nor is it 
necessary that an acgeptance should be in writing, 
it having been frequently adjudged that a verbal 
acceptance is as obligatory on the drawee as a 
written one”. An acceptance may also be implied 


* Comyns, 75.—Id. Raym. Moor v. Whitby, Bul. Ni. 


874. . = 
P 3& 4 Ann, c. 9,8. 5. u Stra. 648.— Burr. 1663. 
3 Poth. pl. 45. VR. T. Hardw. 74, 278.— 
Vin. Ab, tit, Bills of Ex- Stra. 1000.— Holt, 297.— 

change, I. 4. | Mar. 65. | 
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as well as express; thus it may be inferred from P 


the drawee's keeping the bill a great length of time?. 


or by any other act which gives credit to the bill, and 
induces the holder not to protest it“, or is intended 
as a surprize upon him, and to induce him to con- 
sider the bill as accepted”. A promise to accept at 
4 future period, whether made to the drawer or 
not, as for instance, a promise contained in a let- 
ter, to accept such bills as the plaintiff should 
draw on the defendant ata future day, on account 
of a debt due from a third person to the plaintiff, 
will in all cases operate against the person making 
it, as an absolute acceptance“. A verbal promise 
of the same nature, as for instance, leave the 
bill, and I will accept it”*, will also amount to a 
complete and absolute acceptance, although the 
drawee had no consideration for the promise“; 

but in this respect there is a distinction eee a 
promise to accept in future, made on an executed 
consideration, and a promise made on an executory 
consideration: the latter will not bind while the 
consideration remains executory, unless it influ- 
ences some person to take or to retain the bill; 
and in all cases, if the promise to accept in future 
is obtained from the drawee by any fraud or mis- 
representation, it will not bind him. | 


» 1 Atk. 611 Rep. T. loy, b. 2, c. 10, s. 20.—Mar. 
Hardw. 278.—Poth. pl. 46. 17, acc. Cowp. 573, . 
* Bul. Ni. Pri. 270. contra, 

Peach v. Kay, Bayl. 43, Burr. 1669. 

a. Bay l. 49, cites Pillans v. 

Burr. 1672.—Cowp. 5 1. Mierop, Burr. 1669. 
Bul. Ni. Pri. 2 70 * © Burr, 1669. 
- How- 
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However, to constitute an acceptance; there 


must be some circumstance from whence it may 


be inferred that the drawee imagined he had in- 
duced the holder to consider the bill as accepted *; 
and therefore an express refusal to accept, as, 
« T will not accept the bills; or an answer given 
by the drawer when the bill is called for, there 
is your bill; it is all right“, cannot be construed 


into an acceptance, unless intended as a surprize 


on the party, and to make him consider it as an 
acceptance. And where the drawee, after a re- 
fusal to accept, on the ground that he had no 
effects, promised to attempt to procure payment 
for the holder, because he had just received some 
effects; on which the bill was presented to him, 


and he desired the holder to leave it, and said, 


that he would examine into it, whereupon the 
bill was left with him eight or ten days, and was 
then called for, on which the drawee offered to 
let the holder sell some of the effects, and pay 
himself; this conduct was adjudged not to amount 


to an acceptance. So likewise, it has been de- 


terngined, that if the drawee of a bill says he can- 
not accept without farther directions from J. S. 


and T. S. afterwards desires him to accept, and 


draw upon A. B. for the amount, the mere draw- 
ing a bill upon A. B. will not amount to an abso- 


f Ante 58. to amount to an aeceptance), 
2 Peach v. Kay, Bayl. 48, contra, 
acc. Rep. T. Hard w. 75, ix notis l Esp. 17. 
(where a written refusal is said Id ibid. 
3 Rep. T. Hardw. 278. 


lute 
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Jute acceptance, nor can become such before the DARD. %. 
bill on A. B. is paid“. —— 

In all cases where the undertaking is doubtful, 
the drawee will be at liberty to prove some cir- 
cumstance which does away the presumption; as, 
where a bill was sent by post to the drawee for 
acceptance, and he entered it in his bill-book, 
wrote upon it the number of the entry, and kept 
it ten days, and on the tenth day minuted on it 
the day of the month, and returned it, saying he 
could not accept, it was adjudged that these cir- 

cumstances did not constitute an acceptance, it 
being proved that it was the drawee's practice to 
enter all his bills, whether he meant to accept them 
or not. 

If the drawee of a bill is desirous not entirely 
to dishonour it, he may, if he chuses, make 
such an acceptance as will subject him to the pay- 
ment of the money only on a contingency, in 
which case the acceptanee is called conditional. 
The holder is not bound to acquiesce in such ac- 
ceptance. If he receives it, he should, as will be 
een hereafter, give immediate notice to the other 
parties to the bill, of the nature of the acceptance 
offered; by which means those parties will not be 
discharged from payment of the bill in case the 
drawee should not pay. It is unnecessary to ad- 
duce all the cases in which it has been determined 
that the acceptance was conditional; for any act 


1 T. R. 269. | : ! Powel v. Monnier, 1 Atk, 
OS 11. 
which 
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PARTI. which evinces an intention not to be bound, mules 
upon a certain event, will be sufficient to give the 


acceptance the operation of a conditional one.— 
Thus an acceptance by the drawee of a bill, to pay 
Cas remitted for“, on account of the ship Thetis, 
*© when in cash for the said vessel's cargo“, a pro- 


mise to accept a returned bill“ when it shall 


* come back, or to accept * as soon as he 
% should sell such goods“; an answer that the 
bill would not be accepted till a navy bill was 
paid“; or that the drawer had consigned a 
ship and cargo to him (the drawee) and an- 
other person at Bristol; but as he could not then 
tell whether the ship would arrive at London or at 
Bristol, he could not accept at that time — have 
been adjudged to operate as conditional accept- 
ances, and as not rendering the drawees liable to 
the payment oſ the bills until the contingencies 
should take place. But an answer by the drawee, 
that he would pay if another person would not, was 
construed to amount to an absolute acceptance, it 
appearing that the drawee held himself liable at all 
events, and that from other circumstances, it was not 
intended as a conditional acceptance“. A condi- 
tional acceptance has the same obligatory force as 
an absolute one; and in fact becomes such, as 
soon as the event has happened on which the 

11. „Stra. 1 152.—12 Mod. 

» 2 Wils. 9 447. : 

® Cox v. Coleman, cited in 4 Cowp. 571 


Lumley v. Palmer, Rep. T. . 192. 
Hardw. 74. Stra. 648. 


drawee 


V t . ( 


1 
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drawee undertook to pay the bill*. With respect P PART] 
to the mode of annexing such condition, it is Se 


well observed; that if a man intends to make a 
conditional acceptance, and accepts in writing, he 
should be careful to express in such written ac- 
ceptance, the condition he may think proper to 
annex; for if the condition be not in writing, he 
will not be at liberty to avail himself of it against 
any subsequent party, if either such party, or any 
intermediate one between him and the person to 
whom the acceptance was given, took the bill 
without notice of such condition, and gave a va- 


luable consideration for it; and at all events, the 


ous of proving such condition will be upon the 
acceptor®. 

A partial acceptance, is an acceptance varying 
from the tenor of the bill; as where it is made to 
pay part of the sum for which the bill is drawn”; 
or to pay at a different time“, or place*: These 
species of acceptance; though the holder may re- 
fuse each; will bind the acceptor. An acceptance 
may likewise vary from the tenor, in the manner in 
which the acceptor undertakes to pay the bill” ; as 
for instance; part in money; and part in bills. In 
either of these cases; as we shall see hereafter, the 

Stra. 1212. R. T. Hardw, —2 rer pl. 26.— Mar: 
74.—Cowp. 571.—1 T. R. 68, 85.—Poth: pl. 48. 

182.— Lewis v. Orde; 1 noe Molloy, 283. 
Evid. by Loft, 7. | * 11 Mod. 190. — Stra. 

* R. T. Hardw. f, 2, 3.— 1194,—Smith v. De la Fon- 
Bayl. 51, cites 1 v. taine, Bay l. 78, n. Nat 


Hunt, Doug. 296. ' 84, —Porh, pl. 49, 
1 Stra. 214. n. 452. Y Comb, 452, 
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holder, if he means to resort to the other parties to 


the bill in default of payment, should give notice 
to them of such conditional or partial acceptance * ; 


4thly, The 
obligation 
imposed on 
the acceptor 
by accept- 
ance. 


and should, if he means to avail himself of any 
advantage under the acceptance, express in his 
notice, the nature of it; for any act, from whence 
it may be collected that he does not acquiesce in 
the acceptance, such as a N notice of non- 
acceptance, will be a waiver of it, 

The nature and extent of the tion which 
the act of acceptance 1mposes on the drawee, may 
in a great measure be collected from the preceding 
part of this chapter, in which it has been shewn 
that an absolute acceptance is an engagement to 
pay according to the tenor of the bill“, and a 
conditional or partial one, to pay according to the 


tenor of the acceptance. It has been already 


observed, that as the interests of third persons are 
generally involved in the efficacy of a bill, an ac- 
ceptance will, when the bill is in the hands of a 
third person, be obligatory on the drawee, though 


he received no consideration for it, although the 


holder knew that circumstance* : on which prin- 
ciple it has been decided, that an acceptance by 
an executor on account of debts due from his 


testator, is an admission of dete, and will there 


2 "ORE 69, 85. "0 1 Wits. 187, 8. 123 R. 


ne. 182; | 183.—4 T. R. 339.—Poth. 
Pooth. 7 164.—4 T. R. pl. 118, 121 Money, pl. 
174.—Bayl. 42. 28. 

c Poth. pl, "3s 6, F 
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fore make him personally responsible, 


there are no effects of the testator in his hands“. 
This obligation is #rrevocable*; nor can it in 
general be discharged by any other act than pay- 


ment by the acceptor, or by some other person“. 


If, however, by -the laws of a foreign country 


where the acceptance was made, the obligation is 


by any act vacated, it will no longer have any 


; obligatory force in this country"; and by the 


consent of the holdef, it may in all cases be 
waived or teleased. With respect to the manner 
in which it may be waived or discharged, it may 
be observed, that the general rule of law is, that 


yet, if it is 


once broken, then it cannot be discharged without 
à release in writing; but in the case of a bill it is 
otherwise; and the courts have gone so far as to 
decide, that what amounts to an assent to dis- 


charge the acceptor, is a question for the jury, 


arising out of the circumstances of the case); from 
whence it may be inferred; that any act indicat- 
ng an intention to relinquish the right of action, 


5 2.34 B. 622.—3 Wils. 
1.—2 Stra. 1260.—2 Barnes, 
137.—2 Burr. 1225.— 1 T. 


R. 487. 

N Mar. 33. 

8 Poth. pl. 76, 118.—Mar: 
83, 145, 6.—1 H. B. 88. 

o Stra. 733.—8el. Ca. 144, 
et ante 59. 


' 2 Mod. 43, 259. —Cro. 


1 2 


Car. 383.— May v. King 
Cases K. B. 538.—Vin. Ab. 


tit. Release. — Com. Dig. tit. 


Pleader, 2 G. 13. et tit. Ac- 
tion on the case in asumpsit, 


3 Eilis v. Galindo; cited in 
Dingwall v, Dunster, Doug. 
247. | 


will 


in case PART I. 


CHa P. iv. 
— 


although a simple contract, previous to the breach 
of it may be discharged by parol, 
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| FART iy. will be sufficient: but that decision appears in 
— some measure to be contradicted by the case of 
Dingwall against Dunster“, where the court de- 


cided, that nothing but an express consent, or 


n Nee tis OA 


the statute of limitations, would discharge the ac- a 
ceptor; and that no indulgence would have that = 
operation. It has also been adjudged, that a re- 
lease by the holder to the drawee, after. tbe bill is 


drawn, and before acceptance, will not discharge 

him from the obligation raised by a subsequent | 

acceptance, because he was not chargeable at the 

time of the release. What amounts to an ex- | 
press waiver, must depend on the circumstances 

of each particular case; an agreement to consider 

an acceptance as at an end”; or a message to the ä 

acceptor upon an accommodation bill, that the bu- 5 

siness has been settled with the drawer, and he 

need give himself no further trouble", have been | 

determined to amount to a waiver of an absolute 

acceptance; but it may be doubtful whether the 

holder's receiving a part of the money due on a 

bul from the drawer, and taking a promise from 

him upon the back of it for the payment of the 

residue at an enlarged time, will amount to a dis- 

charge of the acceptor* ; and it has been adjudg- 

ed, that an alteration made by the holder of a bull, 


Dig: 247, et vid. An. * Black v. Peele, cited 
| dergon. v. Cleland, Esp. Ni. Doug. 247. 


Pri. 46. o Ellis v. Galindo, cited 
+ Lord Raym. 65. Doug. 248. ; 
m Walpole v. Pulteney cit- 

ed * 247. 


of 
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on ; 1e, will PART I. 
of a partial acceptance into an absolute one, will FART 1... 


not be a waiver or discharge of the acceptor's ——— 


liability under his partial acceptance?. If the 
holder of a bull of exchange agrees not to sue the 
acceptor, upon his making affidavit that the ac- 
ceptance is a forgery, and such affidavit is accord - 
ingly made and sworn, he cannot afterwards bring 
an action on the bill, though the affidavit is false“. 
Where a bill is accepted in consideration of the 
future consignment of goods to the acceptor, and 
the prospect of the profit of the commission on 
the sale thereof, and the holder of the bill, aware 
of the nature of the acceptance, agrees to take, 
and reccives the bill of lading, &c. from the ac- 
ceptor, which were the consideration of the ac- 
ceptance, the acceptor is by this act of the holder 
discharged from the liability imposed on him by 
his acceptance“. He is also discharged in the 
case where, as has been before observed, the 
holder, upon an offer by the drawee of a condi- 
tional or partial acceptance, gives a general notice 
of non- acceptance to any of the antecedent par- 
ties, omitting to mention in such notice the na- 
ture of the acceptance offered*. The drawee will 
likewise be discharged from his liability in the case 
of an acceptance payable at a banker's, if it 1s not 
presented there; and he can prove that he has 
P See Price v. Shute, Beawes, Mason v. Hunt, Doug, 
pl. 222. 2 pl. 28.—4 298. 
T. R. 336. * 1 T. R. 182. 


A Peake,, 1 87. Esp. Ca. Ni. 
z Pri, 178, 


F 3 sustained 
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Hb tv. sustained damages in consequence of the holder's 


— — 
— 


Seck. 3.— Of Taz enquiry into the conduct which the holder 
ance 3 and. of a bill of exchange should pursue, on an abso- 


the con 


which the Jute refusal to accept, or on the offer of a condi- 


dhercuben tional or partial acceptance, may be made under 
pit the following heads: 

First, when notice is requisite. Secondly, 
what 1s the proper mode of giving notice. 
Thirdly, the time when it must be given. 
Fourthly, by whom it must be given. Fifthly, to 
whom it should be given. S:xthly, of the ha- 

' bility of the parties on receiving notice. And 
Lauch, of the consequences of the holder's Aue 
in omitting to give notice. 

xxt, When It has already been observed, that a 38 
non-acCept- ment for acceptance is only necessary where a bill 
cexary.* is made payable within a certain period after 
Sight : if, however, in that, or any other case, a 
bill is presented, and an acceptance is either al- 
together refused, or only a. conditional or partial 
acceptance is offered, notice must be given as 
soon as possible to the persons to whom the 
holder means to resort for payment, or they will 
in general be totally discharged from their respec- 
tive obligations". From some cases to be found 

Stra. 1198, acc. Smith Burr. 2670. — 1 T. 


v. De la Fontaine, Bayl. 78, 712.—Ventr. 45,—Poth. pl. 
n. a. ienb. contra. | 133. 


in 
* 22 
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PART. I 


in the books”, it appears to have been once held, CAP. IV. 
that it was incumbent on the person insisting on S——— 


the want of notice, to prove that he had sus- 


tained damage by the laches of the holder; but 


it has been settled by later decisions, that the 
Holder must, in excuse for the omission to give 
notice, prove that the person insisting on the 
want of it, did not sustain any damage, or at 
least must adduce in evidence, such facts as may 
afford an inference to that effect, and thereby 
throw the onus probandi of actual damage on that 
person; for it is always presumed that the maker 
of a bill has effects in the drawee's hands, and 
that the indorser or assignor has given value for 
it, and consequently that each may have sustain- 
ed a loss by the holder's neglect to give notice“, 
whereby the chance of obtaining satisfaction from 
the parties liable, must necessarily be rendered 
more precarious. 


It has been frequently adjudged, that if the 


drawer of a bill, from the time of making it to the 
time when it was due, had no effects in the hands 
of the drawee or acceptor, he is primd facie not en- 
titled to notice of the dishonour of the bill*; and 
that the payee of a promissory note, indorsing it 
to give it currency, and knowing of the insolvency 


Show. 318,—Mod, 27.— R. 182. — Venti. 45.—2 l. ; 


12 Mod. 15.—Comb. 2 — B. 612.—1 Show. 317. 
1 T. R. 406.— Vin. Ab. tit. * Poth, pl. 157. —1 T. R. 
1. of aSn e, M. Poth. 405, 12.—2 T'. R. 77 — 
pl. 157, 8.—Postlethw. tit. 5. 610. — Rep. GN P. 
Bill of Exchange, 16, 17. phe | 
” 1 T. R. 406, 409.—3 . „ 
F 4 of 
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ARTI. of the maker at the time of such indorsement, 
cannot, in an action against him as indorser, 1 insist 
| on the want of notice“. It has also been deter- 
mined, that though the indorser may have effects 

in the hands of the drawee, yet if the drawer has 
none, he is not entitled to notice *. Securities left 

by the drawer in the hands of the acceptor, for 

the purpose of his raising money on them, but on 
which no money has been raised, are not such ef- 

fects in the hands of the acceptor as to entitle the 
drawer in any case to insist on the want of notice“. 

If, however, the drawer had effects in the hands 

of the drawee at the time of making the bill, or a 
valuable consideration passed from the indorser 

at the time of the transfer, no subsequent oc- 
currence will do away the necessity of notice, al- 
though such notice might not, if it had been 
given, haye proved of any service to him. Thus it 

is said, that the death*, bankruptcy, or known 
insolvency of the drawee, are not equivalent to 
notice, provided the drawee had assets in his 
hands when the bill was drawn, because many 
means may remain of obtaining payment, by the 
assistance of friends or otherwise, of which it is 
reasonable the drawer Should have the opportunity 

of availing himself. Neither will the circum- 
stance of ao aer + baying informed the drawer 


Dri ² ro err ay Oo. ” © — — 


rn 


V 2 U. 3. 336. * Ca. N b Poth. pl. bs, 


23 30 Go $2 5 1 2 97525 Langstaff, Doug. 
ug A. N. F. 515. 85 15.—1 T. R. 08.— 
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before the bill was accepted, or became due, that 


he could not honour it, amount to a sufficient le- — 


gal excuse for not having given notice“. And in 
general, the drawer will, as has been before ob- 
served, be at liberty to rebut the presumption that 
he could not have been damnified, raised by the 
proof of his having no effects in the hands of the 
drawee, by proving that he has ray sustained 
damage“. 

A negledt to give notice may * excused by 
other circumstances besides the want of effects. 
Thus, where the drawer or indorser is a bank- 
rupt at the time acceptance or payment is refused. 
. nme, to give notice to him or his as- 
sIZnee*'; and it has been adjudged, that the ab- 
sconding of the drawer will excuse the neglect to 
advise him*; and the sudden illness or death of 
the holder or his agent, would be an excuse for 
the want of a regular notice to any of the parties, 
provided it is given as soon as possible after the 
impediment is removed“; but the loss of an ac- 
cepted bill it is said is no excuse*. 

It has been already observed, that if me drawer 


offers a conditional or partial acceptance, the | 


holder must, provided he means to resort to the 
drawer and indorsers, give notice of such accept- 
ance. It is said, however, that where the drawee 
refuses to accept absolutely, and makes a condi- 


4 2 H. B. 612.—Esp. 332. 8 Esp. Cai N. P. 516. 

Sed quære, 2 T. R. 713. n Poth. pl. 144. 

Ex parte Smith, 3 Bro. x, acc. i Poth. pl. 125. 
Cook's 3 Laws, 168, gemb, J Bayl, 71. 


' 

, 

| 

j 
. 
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| 
f 


— 


PART I. 
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tional acceptance, the terms of which are com- 


_— — — plied with, no notice of the manner in which the 


bill has been accepted is necessary. And where 
the drawee undertakes by his acceptance to pay 
only part of the bill, the parties to the bill are 
bound to the extent of his acceptance, and an 
omission to give notice of such partial acceptance, 


does not discharge them from the obligation to 


that amount. 


zung. Of the The mode of giving notice of the dizhonovr of 


mode 
. ol 
ou Should 


1 3 3 
an 


Protest for 
non- accept- 
Ince. 


a foreign bill, differs materially from that which 
the holder must pursue in case of the dishonour 
of an inland one, In the case of a forezgy bill, 
whenever notice is requisite, a protest must be 
made: if, therefore, the person to whom a foreign 
bill is addressed, will not accept it on presentment, 


it is in general incumbent on the holder, or some 


friend, if he is ill, or absent *, to have it protested, 
for which purpose he should carry the bill to a 
notary, who is to present it to the drawee, and 


again demand acceptance; and if he then re- 


fuses, the notary is there to make a minute 
on the bill itself, consisting of his initials, the 
month, the day, and year, and the reason, if 
assigned, for non- acceptance; together with 
his charges for making his minute. The next 
step which the notary pursues, is to draw up a 


solemn declaration on the bill itself, if it can be 


had; and if otherwise, on a copy,, that it has 


1 Mol, b. 2, c. 10, s. 17. 1 1 Show, 164. 
: een 
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been presented for acceptance, which was refused 
which he or his principal, or any other, may sus- 


tain on account of the non- acceptance“. The 
minute is usually termed the acting of the bills 


and the solemn declaration, the protest; and to 


this protest all foreign courts give credit”. The 
noting is unknown in the law, as distinguished 

from the protest, it is merely à preliminary step 
to it; and though it has grown into practice 
within these few years, it will not in any case 


supply the place of it'. The demand 1s the ma- 


terial thing which must be made by a notary pub- 
lic, to whom credit is given because he 1s a pub- 
lic officer; and it cannot be made by his clerk “. 
The protest, though mere matter of form, is by 


the custom of merchants indispensibly requisite, 
wherever notice must be given“; and, as it is said, 


js part of the constitution of a foreign bill“: nor 
can it be supplied by witnesses, or oath of the 
party, or any other way. Bills are protested for 
non acceptance in this country by a notary pub- 


lic, or in case there is not any such notary, by 


any substantial person of the place, in the pre- 
zence of two or more witnesses, between sun- 


m Poth. pl. 134.— Mal. ? 4 T. R. 175. 
264.— Mar. 16. 4 Ld.Raym. 993.—6 Mod. 
* Molloy, 281.—Skin.272, 8.—1 Salk. 131,—Goostrey 


pl. 1,—2 Bac. Ab. new edit. v. Mead, Bul. N. P. 271.— 


725, 2 T. R. 723.—5 T. R. 239. 
* 2 T. R. 713.—4 T. R., Holt, 121. 
175.—Bul. N. P. 271. | 


_ T15E 


CHa. v. 
and that the holder intends to recoyer all damage 
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PARTI. . rise and sun-set. It should in general be made 
-in the place where acceptance is refused; but 
where a bill is drawn abroad, directed to the 
drawee at Southampton, or any other place, re- 
questing him to pay the payee in London, the 
protest for non-acceptanee may be made either at 
Southampton or in London*. The form of the 
protest must always be conformable to the custom 
of the country where it is made.. A copy of the 
bill must be prefixed to all protests, with the in- 
dorsements transcribed verbatim, with an account 
of the reasons given by the party why he does not 
honour the bill*. Protests made in this country 
must, in order to their being received in evi- 
dence, be written on paper stamped with a ws 
Shilling stamp“. It is said, that the making the 
protest alone is not sufficient, and that a copy of 
it, or some other memorial, must within a rea- 
sonable time be sent with a letter of advice to the 
persons on whom the holder means to call for 
payment“; but it has been recently adjudged, 
that it is not necessary that a copy of the protest 
should accompany the notice of non-acceptance* ; 
nor is it necessary to send the protested bill“; 
but a notice of the protest should in all cases 


— wm 5 


be given. 
1 Mar. 107. | | 78 Eep. Ca. N. p. 11 12. | 
* Poth. pl. 155. —Bul. N. P. 271. . . 
» Poth. pl. 135. Mar. 68, 86, 87, 120.— 
Y 37 Geo. III. c. go. Lov. 100. | 


» Bayl. 93,—Poth, pl. 14. 12Mod.gog.—Ventr.45. 
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On a refusal to accept an inland bill, no protest & 
is required, any act signifying the refusal of the — 


drawee, being sufficient“; it has indeed been said 
in the course of argument, that it is not enough 
to state in the notice, that the drawee refuses to 
honour, but that it must go farther, and express 
that the holder does not intend to give credit to, 


the drawee . But with deference it is presumed, | 


that the only reason why notice is required, is, 
that the drawer or indorsers may have the earliest 
opportunity of rezorting to the parties liable 


to them, and that therefore it is not necessary 
that they Should be informed that the holder looks 


to them for payment; for that being a legal con- 
sequence of the default of acceptance, they must 
necessarily be apprized of it by mere notice of non- 
acceptance, which the holder would not give, un- 


less he intended to demand payment of them“. 


At common law, no inland bill could be protested 
for non- acceptance; but by the statute 3d and 


4th Ann, c. 9, s. 4, which will be observed 


upon more fully hereafter, a protest was given, 
in case of refusal to accept in writing any bill 


amounting to the sum of five pounds, expressed 
to be given for value received, and payable at 
days, weeks, or months after date, in the same 


manner as in the case of foreign bills of exchange, 


6 Mod. 80.—1 Salk. 131. © Shaw, v. Croft, cor. 
—3 Salk. 69.—Ld. Raym. Lord Kenyon, Sittings after 


992. Trin. T. 1798. MSS. vid. 
> In Tindal v. "Riown, 1T. post. tit, © By whom notice 
169. must be given.” 


for 
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PART 1. for which protest two shillings only are to be paid; 
— his protest must be made, in order to entitle 
the holder to demand of the drawer costs, damages, 
and interest. If, however; the bill is of the 
above description, and under the amount of twen- 

ty pounds; it may be doubtful whether the holder 
would not be entitled to the above accumulative 
remedy, though no protest mas made. This pro- 
test is directed to be made by such persons as are 
appointed by gth and roth William III. c. 17; to 
protest inland bills for non-payment ', namely, by 

z notary public; and in default of him, by any 
other substantial person of the city, town, or place, 

in the presence of two or more credible witnesses : 
within fourteen days of the making of this protest, 
the same must be sent, or other notice thereof 
must be given to, or left in writing at the usual 

| place of abode of the party from whom the bill 
was received. The protest for non · acceptance in 
the case of an inland bill; being, as has been al- 
ready observed, merely the means of entitling the 
holder to an accumulative remedy for interest, da- 
mages, &e. and the want of it not destroying the 
holder's right to the principal sum, as it would in 
the case of a foreign bill, it need not be made; 
and, as it is said, is in point of practice very sel- 
dom made; the bill being in general only noted for 
non - acceptance, and if not paid when due, it is 


-—4 


42 Stra. g10,; f Stat. 3 and 4 Ann, c. 9, 
* Stat. gand 10 Wm. 1 8. 6. ' | 
e. 17, 8. 6. ' 8 Id section 5. | 


then 


| pl. 148, contra. 


FOR ACCEPTANCE, &. 93 


then protested only for non- payment“: kia no- PART I., 
tice must be given of the non- acceptance, other- Gag 
wise the holder takes the risk upon himself. 


With respe& to what is a sufficient notice, it 
Seems that both in the case of a foreign and an 
inland bill, sending notice by the post is suffi- 
cient, even though the letter Should miscarry, for 
it would be very unreasonable to make it incum- 
bent on the holder to send a person with the 
notice, where perhaps the distance may be very 
great. Where there is no post, it is sufficient to 


send it by the ordinary mode of Conveyance, 


though it may not be the earliest“. 


There does not appear to be any adjudication 3dly, The | 
uith respect to the lime when a protest must be 


made for the non- acceptance of a foreign bill; 
but from analogy with the time when a pro- 
test must be made for non-payment, it should 


scem that in this country it should be made 


within the usual hours of business*, on the 
day when acceptance is refused, and that the 
neglect to make it at that time will only be ex- 
cused by inevitable accident, such as sudden ill- 


ness of the holder, robbery, or other circum- 


stances . It is said, however, that it is suffi · 


cient to note a bill for non- acceptance on the day 


of refusal, and that the protest may be drawn any 


k Stat. 3 and 4 Ann, c.g, 2 H. B. 565. 
3. 5.,—Kyd, 150. - * 116, 

+ 2 H. B. 50g, acc. Bar» ! 4 T. R. 174. 
nard Rep. B. R. 199. —Poth. = Poth. pl. 144. 


day 
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CHa. Iv. 
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day after by the notary; and be dated of the day . 


—— the noting was made. Notice of non-acceptance; 


and of the protest, must be gent to the parties to 
whom the holder means to resort, within a reuson- 
able time after protest made“; and the holder 
must not delay the giving notice till the bill 1s 


protested, also for non-payment?. It has long 


been the subject matter of controversy, whether it 
is the province of the court or of the jury, to decide 
what is a reasonable time for this purpose 1; but it 1s 
said that what is a reasonable time for protest and 


notice, is partly a question of fact and partly a 


question of law, depending in some measure on 


facts, such as the distance at which the persons 


live from each other, the course of the post, &c: 
but that when those facts are established, the 


reasonableness of the time becoines a question of 


law, and consequently to be determined by the 
court, and not the jury". It was once thought; 
that it would be sufficient to charge the drawer, 
if notice of the dishonour of a bill were given to 
him at the end of two months, provided he had 
not in the 1 interim sustained any particular damage 
by the delay“; but it is now well established, 
that it should be given on the day of the refusal 
to accept, if any post or ordinary conveyance sets 


5 Goosttey and Mead, Bul. and Buller J. in Tindal v. 


i Brown, 1 T. R. 168, acc. 
H. . 560. Doug. 514, contra. 
7 Bul. N. P. 271. * 1 Mod. 27.—Comb. 152. 
« Vid. oy R. 168. —Show. 318:;—12 Mod. 15. 


* Per Ld, Mansfield Ch. J. 
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out. that day*; and if not, by the next earliest & PA 


ordinary conveyance*. With respect to inland ewe — 


bills, not protested for non- acceptance, notice of 
the refusal to accept should in all eases be given 


within a reasonable time. It should seem that to 


such parties as reside in the place where the bill 
was dishonoured, notice should be given if pos⸗ 
sible the same day; and to parties resident out of 
that place, by that day's post. Where an inland 
bill is protested for non- acceptance, if the protest 
or notice thereof is not sent within fourteen days 
after it is made, the drawer or indorser will not 
be liable to damages, &c. under the 3d and 4th 
Ann, c. 9, s. 5. 


The reason why protest and notice are re- ad, By 


whom no- 


quired, is merely that the parties from whom . 


the holder received the bill, may immediately 
call on those who are liable to them for an in- 
demnity ; we may therefore infer, that it would 
be perfectly immaterial from whom the notice of 
non-acceptance 1s received, provided it be brought 
home to the knowledge of the party entitled to 
insist on the want of it. It has indeed been said 
in the course of argument, that the purpose of 
giving notice is not merely that the drawer or in- 
dorser should know that the bill is dishonoured, but 
that they should likewise be informed whether or 
not the holder looks to them for payment; and that 
therefore, although there is no prescribed form of 
t 4 T. R. 174.—Ld. Rayw. „2 H. B. 565. 


743-—2 Stra. OO 97. 
G notice, 


98 OF PRESENTMENT OF A BILL 


- PARTI. notice, yet it must import that the holder looks | 
| 


== on the drawer and indorser as liable, and expects 
payment from them” ; the consequence of which | 
doarine would be, that the notice, where neces- 
sary, must in all cases come from the holder”. 4 
But in a late nisi prius case, Lord Kenyon | 
decided, that it is immaterial who informs the -q 
drawer of the non-acceptance or dishonour of the | 
bill, because notice is required merely that he | 
may have recourse to the acceptor*. It is ob- | 
served, that a notice from the holder, or any | 
other person who may have a right of action upon | 
the bill, may perhaps enure to the benefit of all | 
the antecedent parties, and make a further notice | 
from any of those parties unnecessary. But it is 
advisable for each party, immediately upon the | 
receipt of notice, to give a fresh one to such of those | 
persons who are liable over to him, and against ö 
whom he must prove notice”. * | 
thy, To The notice of non-acceptance, when necessary, | 
must be giv- must be given to all the parties to whom the 
holder of the bill means to resort for payment; | 
and though proof that the drawer had no effects | 


J 17. R. 170, et ante 93. 
w Bayl. 71.—-Kyd, 125. 

* Shaw v. Croft, cor. Lord 
Kenyon, Sittings after Trinity 
Term, 1798. —Assumpsit by 
the holder of a bill against the 
drawer, —Defence ; no regu- 


lar notice of dishonour ; but 


it . that a mes. 
sage had been left at the 


4 s house by; the ac- 


ceptor, stating that the bill 


had been dishoneured, Lord 


Kenyon said, that it made no 


difference who apprized the 

drawer, Since the end of the 

notice was, that he might 

have recourse to the acceptor. 
Bay l. 83. 
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in the hands of the acceptor, will be an excuse PART 1 
for want of notice with respect to him, it will — 


not have such operation with respect to any of 
the indorsers; for they have nothing to do with 
the accounts between the drawer and the drawee*. 


Where the party entitled to notice is abroad at 
the time of the dishonour, if he has a place of re- 


sidence in England, it will be sufficient to leave 
notice of non - acceptance at that place, and a de- 


mand of payment from bis wife, or servant, would 
in such case be regular“. It was once thought, that 


notice of non-acceptance must in all cases be given 


to the drawer of a bill, and demand made on him of - 


payment, or that in default thereof, the indorsers 
would be discharged, notwithstanding they had 
regular notice. This opinion, however, so far as 


it related to foreign bills, was exploded in the 
case of Bromley v. Frazier'; and in its relation 


to inland bills, in the case of Heylyn and others 


against Adamson *, on the principle, that to re- 


quire a demand of the drawee, would be laying 
such a clog upon bills, as would deter every body 
from taking them, since the drawer may perhaps 
live abroad; besides, the acceptor is the original 
debtor, and as the act of indorsing a bill is equi- 
valent to making a new bill, the indorser thereby 
undertakes as well as the drawer, that the drawee 
Shall honour the bill, and the holder may conse- 


2 1 T. R. 512, — Peake, b 1 Stra. 441. 
202. © 2 Burr. 669. 
Es p. Ca. N. PI 511, 512. 
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PART lv. quently immediately resort to him, without call- 
1 ing on any of the other parties. With respect to 
inland bills protested for non- acceptance, the 3d 
and 4th Ann, c. 9, directs the protest or notice 
thereof to be given to the person from whom the 
bill was received“. The observation in the latter 
part of the preceding paragraph, relative to notice 
from the holder enuring to the benefit of all the 
antecedent parties, applies to this case. 
aloe The liability of the various parties to a bill, on 
the parties o the dishonour of it by the drawee, may in a great 


a bill, on the 


dizhonour of measure be collected from the previous pages. If 
it by the 


diawee. the drawee, on presentment for acceptance, dis- 


honours the bill, the holder may insist on imme- 
diate payment by the parties liable to him, or in 
default thereof, may instantly commence an ac- 
tion against them *, on which principle it was de- 
termined, that if a man draws a bill, and com- 
mits an act of bankruptcy, and afterwards the 
bill is returned for non- acceptance, the debt is 
contracted before the act of bankruptcy, and may 
be proved under the commission, which could not 
have been the case, if the time when notice of non- 
acceptance was given had been considered as the 
period when the debt was contracted . So likewise, 
where the defendant, having been arrested, gave 
the plaintiff a draft for part of the money due, on 
which he was discharged out of custody, but the 


4 Et vid. 2 674. 2 Stra. 949.—3 Wils. 16 
Milford v. bg Doug. 17. 2 a 
54.—Bul. N. P, 269, ante 64. 


draft 
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l- draft having been dishonoured, he was re · taken 544 
to upon the same writ, it was decided that the pro- 
3d ceedings were regular, and justifiable, and Lord 
ce Kenyon said, that in cases of this kind, if the bill 
he which is given in payment does not turn out to be 
er productive, it is not that which it purports to be, 
TE and which the party receiving it expects it to be, 
a and therefore he may consider it as a nullity, and 

act as if no such bill had been given ?. With re- 
N spect to the sum which the drawer and indorsers 
it are bound to pay, they are, as we have before 
lf seen, liable where a bill has been protested, not 
- only to the payment of the Pee. SUM, but 
oy likewise to damages, interest, &c.. 
n If the holder of a bill has B to present 7; zun, ler 
= | it for acceptance when necessary, or to give ag * 
x notice of non- acceptance to those persons en- $15 bes 
- WH titled to insist on the want of it, such conduct, oherwie. 
: as it has been previously shewn, will have the e 
$ effect of discharging them from their respective 
{ obligations: however, the consequence of a ne- / 
. gle& to give notice of non-acceptance may be 


done away by some subsequent circumstance, as 
7 by some act of the person entitled to insist on the 
L want of it, which amounts to a waiver of the 
advantage which the law has given him, or in 
1 case of a conditional acceptance, by the comple- 
tion of those conditions before the bill becomes 


*6 T. R. 2. and 4 Ann, c. 9, et feu of the 
8 and 9 Wm, III, and 3 verdict and damages. 


San. ST = pay- 


- 
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payable*, Thus it has been decided, that a pay. 


— ment of part, or a promise to pay the whole, by 


the person insisting on the want of notice, 
amounts to a waiver of the consequence of the 
laches of the holder, and admits the right of the 
holder to resort to him. And the courts favour + 
the right of the holder in these cases, because 
the objection on the ground of want of notice, is 
Strifti juris, and does not always meet the justice 
of the case. If, however, a promise to pay is 
made without a knowledge of the fact of non- | 


acceptance, or, according to a late case', of the 


) 


Bay, 71. | 
Stra. 1246.—2 T. R. 713. 
Anson v. Bayley, Bul. N. 
P. 276.—Peake, 202.— Whit- 
aker v. Morris, Esp. Ni. Pri. 


7. # 
" Burz, 2676. —1 T. R. 
712. 
I Chatfield v. Paxton and 


Co. Sittings after Tr. T. 38 


Geo, III. K. B. MSS. The 
plaintiff gave a bill to the de- 
fendants on Luard and Co. 
The defendants gave time 


to the acceptors, and they 


afterwards became znsolyent, 
of both which circumstances 
the defendants gave the plain. 
tiff notice, and he at their re- 
quest, in a letter, accepted 
another bill, which he after. 
wards paid: and this action 
was brouglit to recover back 
the money paid. Lord Ken. 
yon—*<© My opinion is against 
the defendants : it is not only 
necessary that the plaintiff 
should know all the facts, but 


that he should know the legal 
consequence of them: it seems 
to me that the plaintiff did 
not know the legal conse, 
quence of them, and that he 
paid this money under an idea 
that he might be compelled to 
pay it. When the defendants 
granted this indulgence of two 
months to Luard and Ca. they 
=o it at their own risk.— | 
here a man, knowing all 
the facts explicitly, and bein 
under no misapprehension with 
regard to any of them, nor 
of the law acting upon them, 
chuses to pay a sum of money 
volenti non fit injuria, he shall 
not recover it back again; 
but the letters of the plaintiff 
in this case prove directly the 
contrary, for they are writ- 
ten in a complaining style.“ 
Verdict for the plaintiff 20001. 
and interest from the time of 
payment. Erskine and Giles 
for the plaintiff— Gibbs, for 
the defendants, 


Legal 
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tgal consequences of the holder's not having 
given notice, it seems that it will not amount to CI 


a waiver: and it has been determined that a 
drawer or indorser in such case, having actually 
paid the amount of the bill to the holder, may 
maintain an action for the recovery of it”. But 
as the rule requiring notice of the dishonour of a 
bill to be given by the holder, is, as has been 
already observed, ꝙricii juris, and does not always 


meet the justice of the case, it might not perhaps 


be improper to require proof from the plaintiff, in 
such an action, of his having actually sustained 
damages by the want of notice“. 


— —V—46̊n 


Wuzn a foreign bill is protested for non- ac- seg. 4.—0f 
ceptance, the drawee, or any other person, may, 2 ** 


accept 1t supra Protest, which acceptance is so called 
from the manner in which it is made. 
Thus, in the first place the drawee, though he 1 


may not chuse to accept on the account of him be made 


in whose favour he is advised the bill is drawn, 
may nevertheless accept for the account and ho- 
nour of the drawer : or in case he does not chuse 
to accept on account of the drawer, he may ac- 
cept for the honour of the indorser ; in which 


latter case he should immediately send the pro- 


test on which he made the acceptance to the in- 
dorser ®. * 18 said, that if the holder is dissatis- 


m Chatfield v. PREP and Bla. Rep. 390,—2 Doug, 
Co. ante 102, n. l. 


637. 
* 2 Bla. Rep. 824.—1 J. Beawes, pl. 33 34+ 
R. 285.—3 Burr, 1355.—1 | 
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hed with the acceptance supra protest, and insists 


ns on a simple acceptance, and protests the bill for 


want of it, the acceptor should renounce the ac- 
ceptance he had made, and should insist that it 
be cancelled, 3 it is said he acts —_ 
dently b. 

Where the drawee wil not accept the bill, any 
other person may, after refusal by the drawee *, and 
after protest, accept it for the honour of the bill 
or of the drawer", or of any particular indorser* ; 
and even a bill previously accepted Supra protest, 
may, by another individual, be l Supra 
protest in honour of some particular person.. No 
one, however, should accept a bill under protest 
for non-acceptance for the honour of the drawer, 
before he has learned from the drawee his reasons 
for suffering the bill to be protested; but if the 
acceptance be in honour of a an indorser, such en- 
quiry is needless®. | = 

It is said that the possessor * a bill must re- 
ceive an acceptance 5upra protest, if offered by a 
responsible person, it being of no importance to 
him whether it is accepted simply or under a pro- 
test, as the acceptor pays the charges, unless he 
had orders from the remitter not to admit of such 
an acceptance”. But this dictum seems to be 
erroneous, for it has been adjudged that the 
holder need not acquiesce in any case“. 


Beawes, pl. 37. n Beawes, pl. 42. 

Sl plas r 

r Mar. 125. —Lutw, 896, Id 5 27, 36. 
899.—Carth. 129. 12 Mod. 410, er vid. 


9. n pl. 38, 4% Beawes, pl. 37. _ 
10 
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ts The method of accepting aupra protest is said to be HA ty. 
0 as follows: the acceptor must personally appear -U 
b before a notary public, with witnesses, and declare vis of ac- 
it that he accepts such protested bill in honour of the“ t. 
[= drawer, or  indorser, and that he will satisfy the 


same at the appointed time; and then he must 

y subscribe the bill with his own hand thus“ ac- 
4 cepted swpra protest, in honour of J. B.“, or, as 
U is more usual, * accepts S. P.“ Such acceptance, 
however, may be so worded, that though it be in- 
4 tended for the honour of the drawer, yet it may 
Z equally bind the indorser ; but in such case it 
) must be sent to the latter? The holder should 
! always take care to have the bill protested for non- 
acceptance before the acceptance for honour is 
| made, as otherwise, it is said, the drawer might 
alledge that he did not draw on the person mak- 

ing the acceptance“. FR | 

An acceptance supra protest is as obligatory on the 30ly, Of the 


acceptor as if no protest had intervened, it being imposed on 
the acceptor 


indifferent to the possessor of a bill for whose ac- 2 
count the same is accepted*. If the acceptance cet. 
was for the honour of the bill or of the drawer, he 
is liable to all the indorsees as well as the holder: 
if in honour of a particular indorser, then to all 
subsequent indorsers. 
A person accepting a bill spra | protest, either for a. of 


. | he righ 
the honour of a drawer or of an indorser, although wch accept 


x Beawes, pl. 38. | Raym. ,—12 Mod. 410.— 
e Doerr, 76,— Burr. 1672, 
* Mar. 88, 125, 6, 7. 1674. TE es 


* Beawes, pl. 35, 45. —Ld, 


without 


ö 
[ 
ö 
[ 
| 
ö 
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PARTI. without his order or knowledge, has, as it is said, 
his redress and remedy against such person, who 
must indemnify him from any damage he may have 
sustained, as if he had acted entirely by his direction'. 
He who accepts a bill in honour of the drawer, 
hath no remedy against any of the indorsers, be- 
cause he obligeth himself only for the drawer; and 
he that accepts for the honour of an indorser, can 
have no advantage from any one subsequent to 
him for whose honour he accepted; but the in- 
dorser for whose honour he accepted, and all that 
were before him, the drawer included, are obliged 

to make Satisfaction to the acceptor* 
» Beawes, pl. 47.—1 T. © Beawes, pl. 49, 35s 4.— 


R. 269, ed vid. poit of pay. Poth. pl. 113.— * 
ment supra priest. C. IO, 8. 24. 
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0 | —— 

e TEE CHAPTER FIFTH 

: 

. OF THE TRANSFER OF BILLS AND CHECKS. 

4 | 8 

2 T has been already observed, that the trans- 

) ferable quality of bills and checks, 1s that 


, which principally dist1nguishes them from almost 
= every other security for, and evidence of, a con- 
| tract; and that it was on account of this pro- 
perty, and of the consequent utility of bills and 
; checks in mercantile transactions, that they have 
| been peculiarly favoured by our courts of justice. 
It is therefore a subject well deserving enquiry in 
the present chapter, First, what bills and checks 
are transferable. Secondly, by whom they are 
transferable, Thirdly, at what time. Fourthly, 
the manner in which a transfer may be effected. 
Fifthly, the nature, operation, and obligation of 
a transfer; and how that obligation may be re- 
leased or discharged. Sixthly, of the consequences 
of the loss of a bill or check, and what conduct 
the holder should thereupon pursue. And 1 
of the protest for better security. 
With respect to bills payable to a certain per- 12, What 
son or order, or to the order of a certain person, checks are 
there never seems to have been entertained a e. 
doubt respecting their negotiability; and though 
bills payable to bearer, or to a certain person or 
bearer, 
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PART bearer, were formerly thought' not to be nego- 
—— tiable, and considered as mere choses in action, 
because, as it was said in several cases, such in- 
struments contained no authority to assign, so as 
to enable the assignee to demand payment of the 
drawee, but merely an indemnity to the drawee 
in case he should pay him“; yet it has been since 
adjudged*, that the decisions tending to support 
this doctrine, and the reasoning on which they 


were founded, were equally erroneous. It is there- 


fore now well established by usage and decisions, 
that bills payable to order, or to bearer, are equally 
negotiable from hand to hand in inſinitum; and 
that the transfer vests in the assignee a right of 
action on the instrument assigned, in his own 


name. But in general, unless these, or some 


other words empowering the proprietor of a 
bill to assign it, are inserted therein, it cannot 


be transferred so as to give the assignee a right 


of action against any of the parties to the 
instrument, except the assignor*; though it 
may be collected from the cases relative to bills 
payable to fictitious persons“, that any words 
in the bill, or extraneous facts, from whence 
it can be inferred that the person making it, or 
any other party to it, intended it to be negotiable, 
will give it a transferable quality against that per- 
2 ** 0 e 
. 
» Burr. 452, 15 16.— Bla. 569, et ante 48. 


Rep. 485.—2 Show. 235.— 
2 Bla. Com, 469. 


SON. 


” -—_—_ * _— 8 


BILLS AND CHECKS. 109 


son. And in all cases, though no words autho- Sar, 


0- | 
n, rizing a transfer are to be found in a bull, yet it — 
. will always have the same operation against the 
5 party making the transfer, as if he had power to 


assign? : for the act of indorsing a bill is equiva- 
- lent to the act of drawing a bill*; and a transfer 
1 by mere delivery, unless in the case of a discount, 
t or where it is otherwise agreed, imposes on the 
y person making it an obligation to his imme- 
- diate assignee, similar to that created by indorse- 
ment. A doubt was once suggested, whether or 
not a check or draft on a banker was negotiable 
out of the bills of mortality* ; but it is now set- 
: tled that this instrument is as negotiable as a a bull 
of exchange 
The law having in general already determined 
when a bill is assignable, and the mode by which 
the transfer is to be effected, it is the province of 
a court *, and not that of a jury, to decide on the 
negotiability of these instruments, unless in new 
cases where the law merchant is doubtful, in 
which circumstances evidence of the custom may 
be received“. „ 
With respect to the persons who may transfer a 241y, Who 


may transfer 


bill, it may be observed, that ingeneralavalid trans- a bill o 


fer can only be made by the payee, or the person 


| © Salk. 125, 133.—Show. , Burr. 1517, et ante 16. 


125.— Skin. 411, —2 ov. h 7 T. R. 423, et ante 16. 
303, et port. i Burr, 1224, 1523, 5 8 
Same cases. Stra. 478. — I Burr. 1216.— 1 Bla. Rep. 


14. Raym. 181. —Comyn, 5, 295, Carwick v. Vickery, 
a p Doug. 65 3, et ante 28. 


who 
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„who is /egally interested in the instrument, or by 


—.— his agent, and consequently an indorsement by a 


person of the same name is inoperative, although 
the person entitled to transfer the instrument was 
not particularly described in it“. The same rule 
applies to the right of transferring a bill made pay- 
able to bearer or to order, and indorsed in blank, 
if the person to whom it is assigned knows that 
the person making the transfer had no right to 


make it. If, however, the assignee has no know- 


ledge of that circumstance, and takes the instru- 
ment bond fide, such transfer will be as operative, 
and will convey the same rights, as if it had been 
made by a person authorized to make it!; for it 
would be a great clog on the negotiability of bills 
and checks, if the assignee were bound in every 
instance where there were no suspicious circum- 
stances, to enquire into the right of the persons 
making the transfer in the instrument. A further 
instance of the above rule, is the case of a bill 
made or indorsed to a feme sole, who afterwards mar- 
ries, in which it has been adjudged that the right of 
transfer vests in her husband, he being by the 
marriage entitled to all her personal property ® 

So likewise, if a man becomes a bankrupt, all his 
property is vested by the assignment of the com- 
missioners in the assignees, by relation to the act 
of bankruptcy, so as to defeat all intermediate 


* 4 T. R. 28.—1 H. B. 607. 3 0 dt 516. —3 Wits, 53. 
1 Barr, 1516, et post of the Sel, Ca. 96.—10 Mod. "T4. 
CONE of the loss of a bill, 


acts 


- — 


r ani. - A 
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acts done by him to dispose of his property ; and BART. 
consequently the right of transfer is in general in — 


them from the time of the act of bankruptcy"; 
but it has been adjudged, that if a trader delivers a 
bill for a valuable consideration to another previous 
to an act of bankruptcy, and forgets to indorse it, 
he may indorse it after his bankruptcy“: and the 
above rule of law having been found extremely in- 
convenient to trade, it was enacted by the 19 G. II. 
c. 32. That no person who 1s or shall be really 
« and bond fide a creditor of any bankrupt, for or in 
respect of goods really and bond fide sold to 
« such bankrupt, or for or in respect of any 
« bill or bills of exchange really and bond fide 
* drawn, negotiated, or accepted by such bank- 
“ rupt, in the usual or ordinary course of trade 
„and dealing”, shall be liable to refund or re- 
“pay to the assignee or assignees of such bank- 
« rupt's estate, any money which, before the 
« suing forth of such commission, was really 


c and bond fide, and in the usual and ordi- 


© nary course of trade and dealing, received by 
* such person of any such bankrupt, before such 
© time as the person receiving the same shall 
© know, understand, or have notice that he is 
become a pt. or that he is in insolvent 
circumstances.“ 

On the death of the holder, the right of trans- 
fer devolves to his executor or administrator, in 


8 Beawes, * H. B, 2 H. B. 334, and cases 
335. there cited, 
* Peake, 50, ; 
1 which 
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PARTI, which case, however, as the transfer is an admis. 
soon of assets, they would be personally liable in 
case of a deficiency of the testator's or intestate's 
estate“. 5 | 

If a bill is made or transferred to several per- 

sons, whether in partnership or not, the right of 
transfer is in all collectively, and not in any indi- 
vidually, though with respect to the mode of 
transfer, the right of several persons when in 
partnership may be put in force by the indorse- 

ment of one partner only, in which case the trans- 

fer is considered as made by all the persons enti- 
tled to make it*. In the case of a bill payable to 

A. for the use of B. the right of transfer is only in 

A. because B. has only an W and not a 
legal interest“. 

zue, The Assignments of bills are el made after ac- 
transfer may Ceptance, and before payment; but although the 
term transfer, like the term acceptance, supposes 

a pre-existing bill, a transfer, like an 'acceptance, 

may in general be made previous to a bill's being 
complete. Thus it has been adjudged, that if a 

| man indorses his name on a blank stamp, or piece 
of paper, such an indorsement 'will operate as 4 

carte blanche, or letter of credit, for an indefinite 

sum, consistent with the stamp, and will bind the 
indorser for any sum to be paid at any time, 

which the person to whom he entrusts the instru- 


FR WPI 8 A — — p—_—— — 8 — - Lok! — 


23 Wils. 1.—2 Stra. 1266. * Ante28. 
—2 Barnes, 137, cites 2 Burr. * Carth. 5,—2 Ventr. 307. 
uy —I T. R.487.—1 H. B. skin. 264 

22. 
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| 1 in it*: bu FE is PART I. 
ment chuses to insert in it“: but to give it this 3 


effect, the bill must be drawn for the sum of five 


pounds or upwards*. 

There is no legal objection to the validity 10 a 
transfer of a bill made subsequent to the time 
appointed for the payment of it"; in which case 
it is said that the indorsement is equivalent to the 
act of drawing a bill payable at sight“. But bills 
under five pounds cannot be indorsed after 
they are due *; and there is a material distinction 
between the operation and effect of a transfer 
made previously to the time when a bill is due, 
and one made after that time; in the first case, 
it is said the transſer carries no suspicion on the 
face of it, and the assignee receives it on its own 
intrinsic credit, nor is he bound to enquire into 
any circumstances existing between the assignor 
and any of the previous parties to the bill, as he 
is not affected by them. But where a transfer 
of a bill is made after it is due, whether by in- 
dorsement or mere delivery, the case is otherwise, 


and the assignee takes the instrument subject to 


all the equitable rights existing between the per- 
son from whom he received it, and the antecedent 
parties to the bill, of which he was aware at the 
time of the transfer; and as a transfer after a bill 
is due is out of the common course of dealing, and 


Russel v. Langstaff. Doug. 1 Show. 164. 


514.—1 H. B. 313, 316, 319. * 17 Geo. III. c. 30, 8. I. 


» 17 Geo. III. c. 30, s. 1. Y Per Buller J. 3 T. R. 82. 
1 Lord Raym. 571.—1 | 


Show, 163.—1 T. R. 430. 
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PART 1. of itself affords ground for suspicion, it is always : 
—— left to the jury on the slightest circumstance, to 
presume that the indorsee was acquainted with 
the facts rendering the transfer unfair*, Where the 
bill on which the action was founded appeared on 
the face of it to have been noted at the time of 
indorsement, that circumstance was held suffi. | 
cient ground for the presumption that the indorsee | 
knew of the. impropriety of the transfer“; and in- | 
deed this rule (which is equally- applicable to the 
transfer of a check or bill payable on demand a 
long time after it is drawn®), has, with a view to 
prevent fraudulent assignments, been carried still 
further ; andan opinion has been expressed, that 
the mere circumstance of a bill being over-due, is 
sufficient ground for a jury to presume a know- 
ledge of fraud in the assignee*; but in a late case, 
it was said that in these circumstances fraud is not 
to be presumed without further evidence, al- 
though that evidence need not amount to demon- 
Stration *. It has been decided*, that a party to a 
bill or check, who has himself transferred it to an- 
other person after it was due, shall not be at liberty 
to object, on the ground of a suspicion of fraud, to 
the payment of it when in the hands of a third 
person, who- must necessarily have also received it 


* 
1 PP | — 2 


3 T. R. 83. 4 In Castle v. Davies, cor. 


d ibid. Lord Kenyon, Sittings G. H. 
7 T. R. 42z. 16 Feb. 1796; et vid. 3 T. 
© 3 T. R. 83. R. 83.—1 Wils. 230, 


1 7 + 25 R. 430. 
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VS ater it was due ; for it 1s obvious, payment could FART 5 
to not have been demanded when the instrument was Ces 
th due, as it was not then issued; and the difficulty 

he was occasioned by the party himself, who so gave 

JN to it an improper circulation. 

of As by payment the contract of the parties to a 

i- MW bill generally ceases, at least so far as to prevent 

e their being subject to new engagements, an in- 

1- dorsement cannot be made after it, so as to affect 

Ie any of the parties except the person making it; 

a and therefore, in an action on a bill at the suit 

0 of the indorsee against the acceptor, where it 

I appeared that the drawer had paid the bill, and 

it had afterwards indorsed it to the plaintiff, it was 

8 decided that such indorsement could not vest in 


= the plaintiff any right of action against the accep- 
tor. But a person not originally party to a bill, 
t by paying it for the honour of the parties to it, ac- 
. quires a right of action against all those parties“; 
a and after a payment of a part only, a bill or check 
5 may be indorsed over for the residue*. 
With respect to the mode by which a transfer au, Of 


the manner 


in which a 


‚ may be effected, it must be governed by the le- faneler may 
6 gal operation of the instrument, and not W . 
merely upon the words which it contains. A 
bill payable to a certain person or bearer, or to 

1 H. B. 89.—Bul. N. P. ©® Exp. 112, et post. 
271, acc. Gomez v. Barkley, * Lord Raym.360,—Carth, 
and Hull v. Pitfield, 1 Wils. 466.— 12 Mod. 213.— 1 Salk, 


46.—4 T. R. ö pl. 65. —2 Wils. 262. 
186, 5emba contra. 1 H. B. 600. 


1 2 beearer 


\ a » = 00n bee r _ be „ ONINY 2 —— =" 8 0 5 . — . — 1 r - WA 
rr AA err . I En On Ye 2s "OREY r 
. * on bs b n , * n — = 
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FASE 1. bearcr generally „ or originally payable to order, 
— and indorsed in blank, is in legal operation as. 
signable either by indorsement or by mere de- 
livery *. A bill payable to the order of a certain 
person, to that person or order, or assigns, or to 
the drawer's order, is in general transferable in 
the first instance only by indorsement *, though 
afterwards it is transferable by delivery, provided 
the first indorsement was in blank. The trans- 
fer by mere delivery“, of a bill payable to the 
order of a fictitious payee, is valid against all the 
parties to it, acquainted with that fact. | 
There is in general no formal set of words essen - 
tial to the validity of an indorsement, either when 
it is intended to convey the property in the in- 
strument to the assignee, or merely to constitute 
him an agent to receive payment as such for the 
indorser; it being in both cases sufficient, that the 
indorser's name be written on the back of the in- | 
strument', or any other part thereof, by himself | 
or some person duly authorized by him; but the | 


mere circumstance of the payee's putting a num- 

ber on a bill, will not be equivalent to an indorse- 

 ment*. In the case of bills under five pounds, the 
indorsement must be attested by a subscribing | 
witness, and must mention the name and place ; 
of abode of the indorsee, and bear date at or be- 


Lord Raym. 442.—Holt, * 7 Mod. 87.—1 H. B. 606. 
115, 117.—Skin. 332, 346, 1 H, B. 600, ante 59, 61. | 
semb. contra. Vid. post, note q. 1.—2 | 

* Peacock v. Rhodes, Doug. Bla. Com. 468. | 
633.—Peake, 225,—Esp. . NY Te R. 757. c 
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fore the making thereof ; in short, it must be made PART I, 
in the form prescribed in the schedule to the 


Statute 17 Geo. III. c. 30, s. 1, which regulates 
these indorsements. Where the residence of the 
indorser of a bill is not well known in the com- 
mercial world, it would be advisable for him in 
all cases to mention in his indorsement the name 
of the place where he resides ?. : 
Though 1n general, no particular form is neces- | 
sary in indorsements, the mode in which they are 
made either in S lanł, in full, or restricfive, in all cases 
governs the assignable property of a bill or check, 
An indorsement in Blank, which is by far the 
most common, is made by the mere writing of 
the indorser's name on the back of the bill, 
without any mention of the name of the person 
in whose favour the indorsement is made. It 
has been adjudged, that such an indorsement does 
not transfer the property and interest in the bill 
to the indorsee, without some further actꝰ; but it 
gives him, as well as any other person to whom 
it is afterwards transferred, the power of consti- 
tuting himself assignee of the beneficial interest 
in the bill, by filling it up payable to himself (as 
by writing over the indorser's name “ pay the 
contents“), which he may do at the time of trial. 
r Bul, Ni. Pri. 276. 244.—1 Salk. 127, 130.—1 
1 1 Salk. 126, 128, 130.— Show. 163.—Ld. Raym. 443. 


12 Mod. 192, 244.— Lord Comyn, 311.,—Barnes, 453.— — 
Raym, 443. —Vin. Ab. tit. Vin. Ab. tit. Bills, H. 8.— 
Bills, H. 6. —gBul. N. P. 275. Bul. N. P. 2751 278. 

2 Sta, 1103 —12 Mod. 
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nne. a 
| and makes it payable to himself, the action can- 


not be brought in the name of the indorser, which 


otherwise it may be. A blank indorsement, 


makes a bill transferable by the indorsee by mere 
delivery *, and its negotiability by that method 
cannot be restrained by. any subsequent indorse- 
ment in full, because a holder, by delivery, may 
consider himself as the indorsee of the payee, and 
Strike out all the subsequent indorsements, whe- 
ther special or not.. Such being the operation of 


an indorsement in blank, it is advisable for the 


indorsee to fill it up so as to make it an indorse- 
ment in full as soon as possible, in order to avoid 
the risk which he may run in case the bill is 
lost, of its getting into he hands of a, Shout fide 
| holder” . \ 

An indorsement in Full, is so called because the 
indorser expresses therein in whose favour he 
makes the indorsement, as, © pay the contents 
to Mr. A. B.” This indorsement, as it is said, 
contains in itself a transfer of the interest in the 
bill to the person named i in the indorsement “, and 
makes the bill transferable i in the first instance by 
the indorsement of A. B. only* : though after- 

wards it 4. B. makes a « Pian indorse ment, it Is 


* 12 Mod. 193, 244.-—1 * peake, 22 —Es N. P, 
Salk. 125, b. 80 C. Mar. 180, 8. G. e 
123, 4.—1 Show, 163.—-: Beawes, pl. 178. 
Stra. 1103. , , 24. 
0 Peacock v. e * 4 T, R, 28. bs 


633. 
trans: 


2 
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transferable by delivery as well as by indorsement. 
As the negotiability of a bill originally transfer- 
able, can only be restrained by express words to 


& 4 J. 
2 3 


that effect, the words © or order” need not be 


inserted in a full indorsement, to give the bill a 
subsequent negotiable quality“. 


The payee and indorsee having the absolute - 


property of the bill, and the right of disposing 
thereof, has the power of limiting the payment 


to whom he pleases *, and consequently he may 


make a restrictive indorsement. Thus he may stop 


the currency of the bill, by giving a bare autho- 
rity to receive the money, as by an indorsement 


requesting the drawee to © pay to A. for my use, 
which mode prevents a blank indorsement from 
being filled up by the indorsee, so as to convey. 


any interest in the bill to himself“; and, as it is 


said, is revocable in its nature like a power of at- 
torney*. It was once thought, that although the 
indorser might make a restrictive indorsement, 
when he intended only to give a bare authority to 


his agent to receive payment, he could not, where 


the indorsement was intended to transfer the in- 
terest in the bill to the indorsee, by any act preciude 
him from assigning it over to another person, 


because, as was said, the assignee purchases it for 


a valuable consideration, and therefore takes it 


Comyn, 311.— Bla. Rep, Burr. 1227. — Bla. Rep. 
295.— Burr. 12 16.—Stra. 557. 299.—1 Atk. 249,—1 Show, 
Bul. N. P. 275.--Acheson v. 105 ,—Poth. pl. 89, 2 7. 
Fountain, Sel. Ca. 126. b Poth. pl. 168.—Mar. 72, 

Burr, 1218. acc. Beawes, pl. 219, contra. 
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v. with all its privileges, qualities, and advantages, 


2 the chief of which is its negotiability*. It has, 


however, long been settled on the above principle, 
that any indorser may restrain the negotiability of 
a bill, by using express words to that effect, as by 
indorsing it © payable to J. F. only;“ or by in- 
dorsing it, © the within must be credited to F. Sx 
or by any other words clearly demonstrating his in- 
tentions to make a restrict ive and limited indorse: 
ment; but a mere omission in the indorsement, 
as leaving out the words * or order,” will not in 
any case prevent a bill being negotiable ad infinitum*. 
It is here necessary to obserye, that although an 
indorsement may be made 1n blank, in full, or re- 
strictive, it cannot aſter acceptance be made for 
less than the full sum appearing to be due upon 
the bill or instrument transferred*, because a per- 
sonal contract cannot be apportioned; and it 
would be making the acceptor liable to two ac- 
tions, when, by the contract raised by his accept- 
ance, he subjects himself only to one action; but 
where a bill is indorsed, before acceptance, for part 
of the sum for which it is drawn, the acceptor 
may, by his acceptance after this indorsement, 
become liable to two actions“; and there is na 


© Burr. 1226. ,—Bul. N. P. 2 Sel. 
4 Archer v. Bank of Eng- C G87 126. 75; 
land, Doug. 637. Lord Raym. 360. Carth. 


Burr. 1216.— Bla. Rep. 466.— 12 Mod. 213. —Salk, 
295. — Comyn, 311. — Stra. 65. 
5 Beawes, pl. 266. 


doubt, 
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doubt, that where the drawer of a bill has paid E. 

part, it may be indorsed over for the residue“. 
Upon a transfer, whether by indorsement or 

bare delivery, the bill must of course be delivered 

to the assignee; and in all cases of a transfer of 

a bill drawn in sets, each part must be delivered 

to the person in whosę favour the transfer is made, 

otherwise, the same inconyeniences may follow, 

which, as we have before seen, may arise upon a 

neglect to deliver each of them to the payee. 
The operation and nature of a transfer, the 5ehly, Of 


. . . . > y 1010 
right which it vests in the assignee, and the obli- e 


| of a trans- 
. * „ . . . 1 ; th 
gation which it imposes on the assignor, may in 0; 4 


it vests in 


a great measure be collected from what has pre- the scsignee; 


, 5 . d the obli- 
viously been said. —A transfer of a bill of ex- gatonwhich 
5 5 1 4 tit imposes on 
change by indorsement, is an act similar in its the person 
: making it; 


effects to that of making a new bill, the indorser and bowthat 


Q | obligation 
being in almost every respect considered as a new chagz l. 


drawer on the original drawee', on which princi- 
ple it is said to have been decided, that a promis- 
Sory note indorsed may be declared on as a bill of 
exchange. A transfer by indorsement or delivery, 
where it may be made, vests in the assignee a 
right of action on the bill against all the prece- 
dent parties to it ; but a transfer by indorsement, 
where it is necessary, will convey no title against 


h 2 Wils. 262.— 1 Salk. 65. Holt, 115.—Skin. 255, 342, 
Lord Raym. 360.—Carth. 411.—1 Atk. 282.—2 Atk. 
466.— 12 Mod. 213. 182. | 
Stra. 478.—1 Salk. 133. #4 4 T. R. 149, cites 6 Mod. 
—3 Salk. 68.—2 Show. 441, 29, 30s 
495» 501.—2 Burr, 674.— 


any 
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„ any other person than the indorser, unless it is 


— made by him who has a right to make it. In 


this respect, such a transfer differs from that by 
delivery, which, if the assignee took the instru- 
ment fairly and bond fide, will vest in him all the 
rights, privileges and advantages which can in 
any case be acquired under it“. 

As the act of indorsing is similar to that of oo 
ing, the obligation which it imposes on the indorser 


to the indorsee, and the mode in which that obliga- 
tion may be extinguished, by the holder's laches or 


otherwise, is in all cases exactly similar to that 
which a drawer of a bill is under to the payee '. 
The 1ndorser is, however, under no obligation in 
any case to the acceptor, unless indeed in the 
case of an acceptance for his honour v. An in- 


dorsement also imposes the same obligation on 


the person making it, e dh bill contain 
no assignable words“. Ts 

A transfer by delivery, without any indorse- 
ment, when made on account of an antecedent or 


pre - existing debt, or for a valuable consideration 


passing to the assignor at the time of the assign- 
ment, as where goods are sold to him“, imposes 


an obligation on the person making it to the per- 


* Lord Raym. 738. arr. „ Poth..pl. 111, 112. 
452, 1516, — Peacock v. ® Salk. 127, . 
Rhodes, Doug. 611, 633. 1226. —Holkt, 117. 

! Ld, Raym. 738.— Burr. 7 T. R. 64.— Id. Raym. 
452, 1516. — Peacock v. 928.—12 Mod, 244, 408.— 
Rhodes, Doug. 611, 633,— 6 T. R. 8 
Holt, 117. 
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son in whose fayour it is made, similar to that of par !. 
. „ CHAP. 
a transfer by indorsement“; a distinction was 
indeed once taken between the case of a transfer of 
a bill or check for a precedent debt, and that of a 


transfer for a debt arising at the time of the trans- 
fer, and it was held that if 4. bought goods of B. 


and at the same time gave him a draft on a 


banker, which B. took without any objection, it 
would amount to payment by A., and B. could 
not resort to him in the event of the failure of 
the banker“; but it is now settled, that in such 
case, unless it was expressly agreed at the time 
of the transfer, that the assignee should take the 
instrument assigned, as payment, and run the risk 


of its being paid, he may, in case of default of 


payment by the drawee, maintain an action against 
the assignor, on the consideration of the trans- 
fer. But, as on a transfer by delivery, the as- 
signor's name is not on the instrument, there is 
no privity of contract between him and any as- 
signee, becoming such after the assignment by 


himself, and consequently no person but his im- 


mediate assignee can maintain an action against 
him. When a transfer by delivery without in- 


dorsement is made merely by way of Sale of the 


bill, as in the case of a discount“, or where the 


? Lord Raym. 928. — 12 7 T. R. 65, 66.— Holt, 
Mod. 408, 52 1.— 1 Stra. 415, 121, . | 
416, 5emb, contra.—12 Mod. I ordRaym. 928. | 
$17. . 13 T. R. 757.—Esp. Ca. 
1 12 Mod. 203, 408, 517. N. P. 447. | ; 
—1 Salk. 124.—3 Salk, 68, Fs 
Holt, 298, 9, et pot. . 
e ass ignee 
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PARTI. assignee expressly agrees to take it in payment, 


CHAP. V. 


aud to run all risks“, be has in general no right 


of action whatever against the assignor, in case 
the bill turns out to be of no value: but there 


can be no doubt, that if a man were to assign a 


bill for any good consideration, knowing it to be 
of no value, he would in all cases be compellable 
to repay the money he had received”. | 

The obligation of the assignor, though it is in 
general irrevocable, may, as has been already ob- 
served, be discharged or released by the act of the 
holder, in the same manner as the obligation of 
the drawer may be: it may also be discharged by 
payment of the bill by any other person“; but 
the taking of any of the parties in execution, will 


only discharge that person, and will not ER. in 


favour of any other*. \ 
6t1y, or If the Holder of a foreign or cated bil of ex- 


the conse- 


uences of change, or check, transferable by mere delivery, | 


the loss of a 
billorcheck; /o3es or is robbed of it whilst in his possession, and 


condu@t the jt gets into the hands of a person who was not aware 


edoutichere. Of the Joss, for a good consideration, previously to 
e being due *, such person, notwithstanding he 
derived his interest in the instrument from the 
person who found or stole it, may maintain an 


action against the ebe or other parties to the 


* R. 65, 8 * 2 Bla. Rep, 1235.—4 T. 


Bkpt. I. 120. | R. 825.—2 Show. 481, et pot. 
12 Mod. 517.—3 T. R. 7 Good v. Coe, cited 7 T. 
759. Holt, 121. R. 427, et ante 1 13,4. 


w 1 Wils. 46, et ante 115. 
instru- 
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instrument'; and the original holder who lost it part , 
will consequently forfeit all right of action; for it CS 


may be laid down as a general principle, that 
wherever one of two innocent persons must suffer 
by the act of a third, he who has enabled sueh 
third person to occasion the loss, must sustain it *. 
If therefore a person, not having given a con- 
siderat ion for a lost or stolen bill or check, trans- 
ferable by mere delivery, in which case, as it has 
been well observed, possession proves property, 
presents it to the drawee, and he pays it before he 
has notice of the loss or robbery, such drawee will 
not in general be liable to pay it over again to 
the real owner*. Where a banker paid a check 
the day before it bore date, which had been lost 
by the payee, it was adjudged that he was liable 
to repay the amount to the loser, it being proved 
to be contrary to the usual course of business to 
pay drafts before the day on which they are dated*. 
Where a bill is assignable only by dorsement, as 
no interest in it can be conveyed otherwise than 
by that act, any person getting possession of it by 
- a forged indorsement will not acquire any interest 
in it, although he was not aware of the forgery ; 
and consequently the original holder in such case 
may recover against the acceptor and drawer, al- + 


z Id. Raym. 738.— Salle. vb Vide note d. us. acc. 
126,—3 Salk. 71.—9 Mod. Poth. Pl. 168, 169, remb, coe 
47.— Burr. 452, 1516.—Pea- fra. 5 
cock v. Rhodes, Doug. 633. vs Da Silva v. Fuller, sit. 
Per Ashhurst J. 2 T. R. tings London, East. 1776, 
0. . „ 2500 N. F. ** ef rae: | 


Hough 
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PART . though the acceptor may have paid the bill; and if 
. — the person attempting to derive an interest under 


such indorsement, sues the acceptor, he will be ad. 
mitted to prove that the indorsement was not made 


by the person entitled to 


CET KR. 48.1 T, No 
607.—Aaron Smith and ano- 
ther, assignees of Bagnall and 
Hand, v. Sheppetd, London, 

ie. Hil. T. 16 Geo. III.— 

efendant was indebted to 
Bagnall and Hand in thirty 
. for goods sold and 

livered October 1774.— 
Comberstall, bankrupts“ ser- 
vant, brought a bill of par- 
cels in same hand writing that 

all their former bills had been: 

said his master was in want of 
cash, and desited he would 
accept a bill of exchange, 
which C. immediately drew, 
signed with his own name, 


payable to Bagnall and Hand, 


or order, and gave a receipt 
on the bill of parcels. De- 
fendant accepted the. bill, and 
C. afterwards carried it away. 
Bill was brought to defendant 


by Spencer, who had it in 


payment for goods. The 
names of Bagnall and Hand 
were indorsed on the Bill, and 
defendant paid it; 
indorsement was a forgery. 
It was bankrupts* practice to 
deliver in their bills at Christ- 
mas; but at Christmas after 
this transaction, no bill was 
delivered to defendant. No 
evidence appeared whose hand 
writing the indorsement was, 
but it did not appear like the 
bankrupts“ or Comberstall's. 


Lord Mansfield said, “Each 


forged bill must a 


but that 


hand or not. 


make it*, 


party is innocent: the ques. 
tion is, on whom the loss 
must fall ?—ic should be on 
him who 1s most in fault. It 
is admitted that Comberstall 
used to receive money, but 
not draw bills. Here is a bill 
that does not trust Comber. 
Stall at all, for it is to pay to 
the order of the bankrupts: 
in this case, if he had been 


used to draw bills, that would 


not vary the case, because it 
is not pretended that the in. 
dorsement was by Comber. 
stall: then he that takes a 

bide by the 
consequence, for \the man 
whose name is forged knows 
nothing of it. If a bill pay. 
able to bearer is lost, and found 
by another person in the 
street, who carries it to a 
banker who drew it, and he 
pays, It is a good pay ment, 
for it is the owner's fault that 
he lost it. In this case, the 


name of Bagnall and Hand is 


forged : it could not be paid 
without their hand, and de. 
fendant has beeh negligent in 
inquiries whether it was their 
The ground 
which defendant relies on is, 
that the bill was not delivered 
at Christmas, as usual; but 
that is of no weight, because 
it had been delivered before in 
Ottober,”—VerdiR for plain- 
tiff, 

Hence 
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f Hence it is obvious that the holder of a bill, P.,, 
T whether transferable by mere delivery or not,, 

p should, in case of loss, immediately give notice of 

e MW it to the acceptor, and all the antecedent parties“; 


and where the bill 15 transferable by mere delivery, 
. Should also give public notice of the loss, in order 
s to prevent any person from taking it*. It is said 
T by Marius *, that the holder of the bill which has 
been lost, should in the presence of a notary and 
two witnesses, acquaint the acceptor with the loss, 
and signify to him, that at his peril he pay it to 
none but himself or his order ; and the same writer 
says, that no person should refuse to pay a bill 
to the loser, which he has accepted, on the ground 
of its being lost, if he has sufficient security and 
indemnification offered to him; and that if he 
does, he will be liable to make good all losses, 
re- exchange, and charges. 

In France, as long ago as the beginning of the 
last century, the drawer of a bill was compellable 
to give the holder of it another of the same tenor, 
in case he lost the original one; but in this coun- 
try, no such rule holds in the case of inland bills. 
There is, however, a proviso in the stat. 9 and 
10 William III. c. 17, s. 3, in favour of the holder 

of a bill above five pounds, expressed for value 
received, and payable after date, who may in case 


— 2 — 


* neee ee eee ee Re Ss ee cow TY e $4 ee . „„ HW 


* Poth. pl. 132. 1282, 185, —Tercese v. Geray, 
* Beawes, pl. 179. Fin. Rep. 301. Vin, Ab, tit. 
8 Page 77. Bills, R. | 
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. of loss, demand of the drawer another bill of tlie x 
w— ame tenor with the original one, on his giving 
security, and indemnifying him against all per- | 
sons whatsoever, in ease the lost bill should be | 
found again. =_ 
If one part of à foreign bill of 3 drawn | 
in sets, is lost by the drawee; or by his mistake . 
given to a wrong person, or if by any other means 
the holder cannot have a return of his bill, either 
accepted or non · accepted, the drawee must give 
to the holder or to his order, a promissory note 
for payment of the amount of the bill on the day 
it becomes due, on delivery of the second part, if 
it arrives in time; or if not, upon the note, which 
in all cases is to have the law and privilege of a 
bill of exchange; and if the acceptor refuses to 
give the note, the holder must immediately protest 
1 for non- acceptance, and when due, must demand 
| the money, though he has neither note nor bill, 
which, if refused, a protest must be regularly 
made: for non- payment. In all cases, if a bill of 
exchange be lost, and a new bill cannot be had 
of the drawer, a protest may be made on a copy“. 
Laaty, of The custom of merchants is stated to be, 
for beiter se. that if the drawee of a bill of exchange absconds 
before the day when the bill is due, the holder 
| may protest it in case of refusal by the drawee to 
give security to pay it, to have Seller Secur ity 
for the. payment of the remitter, and to give 


: Beawes, pl. 188, Mar, J I Show. 163, ante 89, 90. 
121.—Bul. * 271. 


notice 
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notice to the drawer of the absconding of the Ff 

drawee. This security, it is said, is usually —— 
given by making another subscription under the 
- protest, that the person who becomes new secu- 
WM rity will be bound as principal for the payment of 
the sum menticned in the bill upon which the 
Protest is made 

* Lord Raym. 43. Mar. Com. Dig. tit. Merchant, 


27, 111, 112.—Beawes, pl. F. 8, cites Mar. 28. 
22, 24, 26, 27, 29. | 
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PART I. 
CHAP.VI. 


| CHAPTER SIXTH. 
OF PRESENTMENT OF A BILL OR CHECK For 
 PAYMENT—OF PAYMENT—OF THE CONDUCT 
WHICH THE HOLDER MUST PURSUE ON NON- 
PAYMENT; AND OF PAYMENT SUPRA PRO- 
TEST. 


— 


Sea. r.—Of IT would be extremely prejudicial to commerce, 


presentment 


torpayment; 1 if the holder of a bill or check were suffered 
— 2 to give longer credit to the drawee than the in- 
5 strument directs, and afterwards, in default of 
payment by such drawee, to resort to the drawer 

or indorsers, at a time when perhaps the accounts 
between them and the persons liable to them 

might be adjusted, or those persons may have 
become insolvent*. On this principle it has been 
repeatedly adjudged, that the holder of a bill must 

present it to the drawee for payment at the time 

when due, where a time of payment is specified; 

or where no time is expressed, within a reasonable 
period after receipt of the instrument“; and 

that if he neglects to do so, he shall not after- 
wards resort to the drawer or indorsers, whose 
contracts are collateral only to pay in default of 
payment by the drawee, and not immediate or 


I Salk. 127.—Stra. 10879, ' Poth. pl. 12 T. R. 
Bul. N. P. 470.—2 Bla. Com. 581, 2. l 8 30 


470. 
abso- 


BILL OR CHECK' FOR PAYMENT, &c. 131 


absolute, and who are always presumed to 
have sustained damage by the holder's laches“. 
It appears that a distinction was formerly taken 
between the case of a bill of exchange given in 
payment of à precedent debt, and that of one 
given for a debt contracted at the time the bill 
was given: in the latter case, it was always held 
that the person who received it must have used 
due diligence to obtain the money from the 
drawee; and that in default of his so doing, he 
could not support any action against the party 
from whom he received it; but in the former case, 
the bill was not considered as payment, unless 
the money was actually paid by the drawee, al- 
though the holder might have neglected to pre- 
sent it for payment, or to give notice of non- 
payment; and the holder, though he could not 
sue on the bill, might maintain an action for the 
consideration on which it was given“. This dis- 
tinction, founded it is presumed on the principle 
that a bill delivered in consideration of a precedent 
debt, could only be understood as a collateral se- 
curity, which the assignee might waive, no longer 


exists. It has been held, that even the death 


© 2 Burr. 669,—7 T. R. 
581, 2. acc, Rep. T. Hardw. 
295, emb. contra. 

4 12 Mod. 203, 408.— Holt, 
299.—1 Salk, 124.— Trials 
fer pais, 499.— Kyd, 171. 

© Bul. N. P. 182.—lIt seems 
to be the opinion of a modern 


an end to this distinction; 
the clause to which he appeals 


of 


writer on the subject of bills 

(Kyd, 172), that the statute 

3 and 4 Ann, c. , 8. 17, = 
+ 


in support of that opinion, re- 
lates only to such bills as are 
referred to in the 4th 9 / 
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PARTI. of the acceptor will not excuse the neglect to make 
—piresentment, but that in such case it should be 
made to his personal representative; and in case 
there is no executor or administrator, then at the 
house of the deceased . If the holder of a bill at 
the time it becomes due, is dead, it is said that 

his executor, although he has not proved the will, 
must present it to the drawee*, Where a bill, 
transferable only by indorsement, is delivered to 
a person without being indorsed, he should even 
in that case demand payment of the acceptor, and 
offer an indemnity to him; and if the acceptor 
then refuses to pay, the bill should be protested 
for non-payment". This general rule which re- 
quires presentment for payment, is subject to se- 
veral exceptions, and the neglect to make a pro- 
per presentment, may be excused by circumstances 
similar to those which have been decided to 
render it unnecessary to give notice of non-ac- 
ceptance ; as where the drawee has had no effects 
of the drawer in his hands from the time of draw- 

ing the bill to the time when it is due; and in 
all cases, the right to insist on the neglect to 
present, as a defence, may be waived by some 


» We ww, 1 294 


of the act, namely, bills made that this alteration is rather to 

payable after date, and ex- be ascribed to the change of 

pressed to have been given for opinion in our courts of jus- 

value received; and the, 7th tice. Py wh 

clause also, only takes away f Poth. pl. 146. —Molloy, 
the aceumulative remedy given b. 2, c. 10, 8. 34,—Mar.134- 

by the statute ꝙ and 10 Will. 8 Mar. 135. 

III. c. 17, and 3 and 4 Ann, Id ibid. 

c. 9. It is therefore probable FF. 


act 
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act of the person entitled to such right, as by 
2 payment of part ', or a promise to pay alter —.— 


full notice of default. The contract of the 


acceptor of a bill being abwoluty, he cannot in 


general insist as a defence, on the want of a pre- 
sentment of the bill at the precise time when due, 


or an indulgence to any of the other parties“; and, 


on the principle that an action is in general of it- 
self a sufficient demand of payment, it appears to 
have been decided, that the acceptor cannot in- 
sist as a defence in an action, on the want of a 
present ment before the commencement of it'; but 


with deference it is presumed, that unless a de- 


mand of payment on the acceptor were neces- 
sary before an action can be commenced against 
him, he might, on account of the negotiable qua- 
lity of the instrument, and the consequent diffi- 
culty to find out the holder of it on the day of 
payment, in order to make a tender to him, be 
subject to an action without any default what - 
ever”. In the case of a foreign bill, where the 


course of exchange has altered, the acceptor will 


only be obliged to pay according to the rate of it 
on the day when the bill became due“. 


Stra. 12465. | 1 10 Mod. 38.—Smith v. 

Ante 102. De la Fontaine, Bayl. 78, n. 

* Dingwall v. Donster, b. 108, n. a, —Prac. Reg. 358. 
Doug. 235, 247.—Esp. N. FP. 1 Stra. 222, arg. — 1 
46.— Anderson v. Cleland, Saund. 3 pl. Thom 
G. H. post. Pas. 1769. Esp. Mar. 98. 


N, F. * » Poth. pl. 174. 


1 If 
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PARTY, I tbe acceptor undertakes by his acceptance to 
—— pay within a certain period after demand, he may 
irisist on the want of presentment *; and where he 
appoints the payment to be made by another per- 
son, as at his banker's, he, as well as every in- 
dorser, is primd facie entitled to insist on the want 
of a proper presentment to such person; but 
such primd facie evidence may be rebutted by proof 
of the want of effects in the hands of such banker“. 
2dly, By, Presentment for payment, where necessary, 
whom, pre- must be made by the holder of the instrument, 
payment or his agent, being competent to give a legal ac- 
12 quittal on receipt of the money *, to the person in 
general on whom it is drawn *; and a person in 
possession of a bill payable to his own order, is a 
holder for this purpose, though it was once 
thought he had only an authority to indorse *. 
It is not necessary that the demand should be 
personal, it being sufficient if it is made at the 
house of the acceptor'; and it is the same thing 
in effect, if it be made at the place appointed by 
him for payment *, or of his agent who has been used 
to pay money for him“ Therefore, where a bill is 
either made or accepted payable at a particular 
place, or by a particular person not party to the 
instrument, the nen for and demand of | 


* 2 Show. 235. s Poth. pl. 129. 
P Stra. 1195. Ravi. 78, 10 Mod. 286, et ante TY 4 
acc. Smith v. De la Fontaine, u Esp. 512. | 
Bayl. 78, n. a. conira. 2 H. B. 509. 
Fa Bayl. 78. Ee * FOG "od. 197 
7 Esp. 115. 
. payment 
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payment should be made at such place, or on PART I. 
such person *; and in default thereof, the acceptor — 


and other parties would in general be discharged | 
from their obligations. If, on the contrary, it is 
made, and payment is refused, though in general 
notice must be given, yet it will be unnecessary 


to make another presentment to the acceptor in 


person, for the contract and undertaking that 
there should be cash, and that the bill should be 
paid there, is broken” ; and though the person at 
whose house the instrument is made payable, is 
not a party to it, and consequently not personally 
liable, yet an answer by him, or at his house, as 
to the payment or non- payment of it, is suffi- 
cient *. In the spirit of this rule it has been de- 
cided, that if the person at whose house the in- 
strument is made payable, is himself the holder 
of it, it is a sufficient demand of payment for 
him to inspect his books, and sufficient evidence 
of a refusal, to find upon such inspection that he 
had no effects in his hands“. > 

It would be so great a hardship, if a trader or 


other person who has accepted a bill, or is only 


drawee, should have his credit blasted by the instru- 
ment being protested, merely because he had re- 


moved from the place in which the bull represent- 


ed him to reside, that the law considers it as in- 


* ages : „ 
7 Mar. 1 — H. B. 509. 4 2 H. B. 409. . 
—Com, Dig. tit, Merchant, | | 


F. 7. 


- 
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cumbent on the holder in such case to use every 


reasonable endeavour to find out whither he is re- 


3dly, The 


time when 


moved, and in case he succeeds in such attempt, 

to present it for payment at that place. But if the 
acceptor has absconded, that circumstance will 
sufficiently excuse the not making any further en- 
quiries after him *; and if he has left the country on 


any account, presentment and demand of pay- 


ment of his wite, or agent, at the place where he 
formerly resided, would be sufficient“. 

If on presentment, it appears that the drawee is 
dead, the holder should enquire after his personal 
representative, and present the bill to him*; and 
in case there are no representatives, should demand 
payment at the house of the deceased*, | 

It is only necessary to demand payment of the 
person on whom the bill is drawn, and it is con- 
sequently unnecessary, in case of default of pay- 
ment, to make any demand on the drawer pre- 
vious to an action against the indorser s. 

The time when a bill or check ought to be 


bill or check presented for payment, where it is payable at a 


should b 


een or certain time after it is drawn, as in the case of a 


pa ym 


bill payable after date, or sight, or at usance, de- 
pends on the formation of the instrument itself; 


and where no such time of payment is expressed, 


as in the case of bills payable at sight, or on de- 


b Collins v. Butler, Stra. * Molloy, b. 2, c. 10, 8. 34- 


1087. —Poth. pl. 146. 
Lord Raym. 743. ; Poth. pl. 146, — Mar, 
q Esp. 511, 2. 134. - 


13 
5 2 Burr, 669. 
mand, 


* x 
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mand, it is dependent on the local situation of f 


the parties, or other circumstances, necessarily —— 


varying in every particular case. It was once 
thought, that the propriety of a presentment for 
payment with respect to the time when it should 
be made, was in all cases a question for the de- 
termination of a jury; but the decisions of juries 
having been found to be very much at variance 
with each other *, and consequently to have 
rendered the commercial law in that respect 
very uncertain, and the usage of merchants 
having been long since established, our courts 
have of late taken upon themselves in all 


cases to determine the time when a pre- 


sentment ought to be made. Where bills 
are payable at usance, or a certain time after date 
or sight, they are not payable at the time men- 
tioned in the bill, or which on the face of it they 
naturally purport to be, days of grace being al- 
lowed? ; but in the case of bills or checks pay- 
able at sight, or on demand, no such days are 
allowed. Before we enter into a particular en- 
quiry when bills and checks payable at usance, 
after date, after sight, after a particular event, at 
sight, or on demand, ought to be presented for 
payment, it may not be 1 improper to make a few 


b 1 Salk. 127. —Stra. 508, Brown v. Collinson, Beawes, 
929.—1 Show. 155.—2 Freem. pl. 229.—4 T. K. 148.—Kyd, 
247, 257.—1 T. R. 168, 9. 45. acc. Doug. 5 15.—2 H. B. 
Appleton v. Sweeta ple, * 9, contra. _ 

B. R. M. 23 G. III. Bayl.65, 3 4 T. R. 170. —Poth. pl. 
n. C.—1 T. R. 168, 9, 170.— 145 7 5. Mar. 76. 
observa- 
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1 observations relative to the mode of computing 


k—,— time in the case of bills in general, and some 


remarks with respect to the days of grace. 
Where a bill is drawn at a place using one style, 


and payable on a day certain at a place using 


another, the time when the bill becomes due 
must be calculated according to the style of the 
place where it is payable, because the contract 
raised by the making of a bill of exchange is un- 
derstood to have been made at that place, and 
consequently should be construed according to 
the laws of it *. And although the general rule 
of law is, that when computation is to be made 


from an act done, the day in which the act is done 


must be included, the law with respect to 
bills of exchange is different, for the custom of 
merchants, as judicially sanctioned, has settled 
that where a bill is payable at usance, so many 
days after sight, or from the date, the day of 
acceptance, or of the date, must be excluded, 
and therefore if a bill drawn payable ten days after 


sight, is presented on the 1st day of a month, the 


ten days expire on the 11th, and the bill, by the 


* Bayl. 63.—Poth. pl. 155. 
—Beawes, pl. 251. — Mar. 
102, ante 59,—acc, Kyd, 8, 
contra. —Old Style still pre- 
vails in Muscovy, Denmark, 
Holstein, Hamburgh, Utrecht, 
Gueldres, East Friesland, Ge- 
neva, and in all the Protes. 
tant Principalities in Germa- 
ny, and the Cantons of Swit. 


zerland.— Beawes, pl. 258.— 
Kyd, 7, 8.—Mar. 56. 
Clayton's case, 2 Vent. 
308, 310.—3 T. R. 623. 
m Ld. Raym. 280.—Lutw. 


1591.—1 Barnard, B. R. 303. 


—Poth. pl. 13, 15. —6 T. K. 
212.—Beawes, pl. 252.— acc. 


Mayo v. Cooper, Fort. 376, 


contra. > 


addition 


@, . 


r 
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addition of the days of grace, where they are three ]. 


In number, becomes due on the 14th. Where 


a bill or check is drawn payable at usance, or a 
certain time after date, and it is not dated, the 
time when it is Wr must be computed from 
the day it issued, exclusive thereof“. 

The days of grace which are allowed to the 
drawee, are $0 called because they were, as it is 
conceived, formerly merely gratuitous, and not 
to be claimed by the person on whom it was in- 
cumbent to pay the bill, and were dependent en- 
tirely on the inclination of the holder. They still 
retain the name of days of grace, though the cus- 
tom of merchants, recognized by our courts of 
justice, has long since reduced them to a cer- 
tainty, and established a right in the acceptor to 
them in all cases of bills or notes payable at 
usance, and after date or sight*®. The number of 
these days varies according to the custom of dif- 
ferent places. The following is a list of the days 
of grace established by the law merchant in dif- 
ferent countries“: 


Great Britain, Ireland, Bergamo, and Vienna, - 3 days. 
Frankfort, out of the fair time, - 5 
Leipsick, Naumberg, and Augsburgh, - 5 do. 


» Bayl. 68, cites Lord 
Raym. 1076, ante 43. 

* 4 T. R. 151,2. — Terme 
de grace n'est terme de grace 
que de nom, parce que c 'est 
humanitatis ratione qu'elle la 
accorde, et pour le distinguer 
de celui porte par la lettre: 
il est reellement terme de 


 droit, puisque c'est la loi qui 


le donne, —Poth. pl. 187. See 
Coleman v. Sayer, Barnard 
Rep. B. R. 303.—Vin. Ab. 
tit. Bills of Exchange, B. g,— 
4 T. R. 151, where it is said 
to have been once decided, 
that days of grace are not al. 
lowable on inland bills. 

r Beawes, pl, 260.—Mar. 


T Venice, 
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2 Vi. Venice, Amsterdam, Rotterdam, Middleburgh, J d: 
— Antwerp, Cologn, Broaden, Nuremburg, and f 6 days, ne 
Portugal, J - I; 
Naples, - - 3 8 do. to 
Dantzick, Koningsburg, and France, 0 10 do. 
Hamburgh, and Stockholm, 5 5 12 do. 
Spain, > - — „„ ine. 
Rome, — - - — 15 do. 
8 30 do. 
Leghorn and Mulan, and some other wi in 8 no fixed 
time. N 


/ 


Wherever a bill is drawn payable to the excise, 
they usually allow six days beyond the three days 
of grace, if required by the acceptor, on payment 
of one shilling to the clerk at the expiration of the 

six days, for his trouble; and in a case where the 
cammissioners of excise, being the payces of such 

a bill, gave the drawee the above time, Lord 
Mansfield decided, that as this custom was a 

general one, ingrafted on such bills, and known 
universally, the drawer was not dischar ged by the 
above indulgence to the drawee v. 

The days of grace which are allowable on a bill 
of exchange, must always be computed according to 
the laws and customs of the place where it is due. 
At Hamburgh, the day on which the bill falls 
due, makes one of the days of grace ; but it 1s not 
so elsewhere. In Great Britain, Ireland, France“, 
Amsterdam, Rotterdam, Antwerp, Middleburg, 
Dantzick, and Koningsburg, Sundays and holi- 


4 Welford v. Hankin, . * Poth, pl. 139. 
Hall, Sitt. Hil. 1763, Esp. 59. - 
| | days 
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days are always included in the days of grace; but PARFE 
not so at Venice, Cologn, Breslau, and Nuremburg. — 


In this country, if the third day of grace happens 
to be a Sunday or great holiday, as Christmas-day, 
upon which no money used to be paid, there the 
party ought to demand the money upon the se- 
cond day of grace, and in case it is not then 
paid, must consider the bill as immediately dis- 
honoured. In other cases, a presentment before 
the third day of grace being premature, will be a 
mere nullity ©. 

Foreign bills, as has been observed in a pre- B 
vious chapter, are usually drawn payable at one, l 
two, or a greater number of urances. The term 
wance is French, and signiſies the time which it 
is the usage and custom of the countries between 
which bills are drawn, to appoint for payment of 
them*. The length of the usance, or time which 
it includes, varies in different countries, from 
fourteen. days to one, two, or three months after 
the date of the bill. Double or treble usance 1s 
double or treble the usual time, and half usance 
is half that time: where it is necessary to divide 
a month upon an half usance, which is the case 
when the usance is either one month or three, the 
division, notwithstanding the difference in the 
length of the month, contains fifteen days“. 


© Lord e 743 Mar. * Poth. pl. 15. 
Ep, Ca, N. P. 261, 
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P. VI. A usance between þ Amsterdam is 1 calendar month after date. 


London and 
Aleppo { as treble usance, 


sometimes accounted } 5 


Antwerp 1 calendar month do. 
Brabant 1 do. . 
Bilboa 2 do. do. 
Bruges 1 . 
Cadiz 2 do. 5 00! 
Flanders 1 da. 
France* 0m: =: dot 
be, = { bree accounted Ju. 
_ Genoa 3 calendar months do. 
Hamburgh 1 Wo: 
Holland 1 do. „ 
Leghorn 3 do. $ 7 0c 
Lisbon 2 . 
Lucca sometimes; do. 
Liese 1 do, | do. 
adrid an | \ 

| * — . 0 
Middleburg 1 K 
Mu.ilan 3 do. A0. 
Portugal 2 do. do. 
Paris * I 1 do. 
Rotterdam 1 do. - do. 
Rome 3 do. „„ 
Roan I FVV 
Spain 2 do. - do. 
Venice) 3 do., do. 
Zant 3 do. „ 0 
I do, - do. 


Zealand 


»Molloy, tit. Bills of Ex. * Poth. 15, acc. Molloy, 
2 vol. 2d book, c. 10, 8. 12. 84, contra. 
8 —Peawes, pl. 259. — Mar, Y Lutw, 885. 


p- 60, 74. 


Usance 
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7 Brabant, France, Fland- PART 1. 
Usance between Amsterdam? and; ders, and Holland or Zea. CHAP. Vt. 
| : NN land, is i calendar month. — 


taly, Spain, and Portu- 
gal, is 2 calendar months“. 


F rankfort, Nuremburg, 

Vienna, & other places in 

' Germany, on Hamburgh 

& Breslau, 14 days after 

+ Sight, 2 usances 28 days, 
and half usance 7 days. 


These usances are calculated exclusive of the 
date of the bill. At the expiration of the ap- 
pointed usance, the bill would be apparently due, 
but the custom of merchants, as has before been 
chewn, has allowed the drawee further time, called 
days of grace, which are in general calculated as 
before. mentioned, exclusive of the last day of 
usance; and on the last of these days the bill 
should be presented for payment. 

When bills or checks are payable at one, two, 
or more months after date or $1ght, it is observable 
that the mode of computing the time when they 
become due, differs from the usual mode of com- 
putation. In general, whenever a deed. or other 
instrument, or act of parliament, mentions a 
month, it is construed to mean a lunar month, or | 
twenty-eight days, unless otherwise expressed®; but 
in the case of bills and checks, the rule is otherwise; 
and where a bill is made payable at a month or 
months after date, the computation must in all 
cases be by calendar, and not by lunar months. 


Usance between Amsterdam and; z 


Usance between Amsterdam and 


, Molloy, 84.—Kyd, 45 gn Bla, Com. 141, —6 T. 
* 12 Mod, 410. R. 224. 


Thus, 


144 OF PRESENTMENT OP A 
„ Thus, when a bill is dated the 15t of January, 


322 and payable at one month after date, the month 


expires on the ist of February. Where one 
month is longer than the succeeding one, it is 
said to be a rule not to go, in the computation, 
into a third month. Thus, on a bill dated the 
28th, 29th, zoth or 31st January, and payable 
one month after date, the time expires on the 
28th of February in common years, and in the 
three latter cases in leap year, on the 29th“. 
When a bill purports to be payable after so many 
days sight, the days are computed from the day 
the bill was accepted, or protested for non-accept- 
ance, and not from the date of the bill, or the 
day the same came to hand, or was privately ex- 
hibited for acceptance to the party 1 whom it 
was drawn; for the sight must appear in a legal 
way, which is either by the parties accepting the 
bill, or by protest made for non · acceptance“. 
With respect to bills payable at Sight, the judi- 
cial decisions and the treatises are at variance on 
the question, whether days of grace are allowable 
or not. Pothier*, enumerating the various kinds 
of bills, states that a bill payable at sight is pay- 
able as soon as the bearer presents it to the drawee ; 
but in a following part of his work *, it appears 
that this opinion is founded on the words of a 
© Beawes, pl. 253, —Mar, * 6 T. R. 212.—Com. Dig. 


tit. Merchant, F. 7. 


74» 90. 
i g Id pl. 172. 


French 
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French ordinance, which cannot extend to bills 


payable in this country: however, he assigns as a 


reason, that it would be inconvenient, if a per- 
son who took a bill at sight payable in a town 


through which he meant to travel, and the pay- 
ment of which he stands in need of for the purpose 
of continuing his journey, should be obliged to 


wait till the expiration of the days of grace after 
he presented the bill; and this reason seems to 
be applicable to the case of a bill made payable at 
sight, in this or any other country. Beawes, in 
his Lex Mercatoria *, says, that bills made payable 
here at sight, have no days of grace allowed, al- 
though it would be otherwise in the case of a 
bill made payable one day after sight. Mr. Kyd, 
in his treatise', expresses the same opinion. In 
a later treatise?, to the author of which the profes- 
sion is highly indebted, it is said that a bill payable 
at sight, is either payable immediately upon 
present ment, or within the days of grace after- 
wards. With respect to the adjudications on the 


subject, it is proper to observe, that in Dehers 


v. Harriett*, it was taken for granted that 
days of grace are allowable on a bill payable at 


sight. The same point was decided in Coleman 
v. Sayer . And in a late case“, where the ques- 
tion was, whether a bill payable at sight was in- 


Pl. 48. | 303.—Vin. Ab, tit. Bills of 
5 303 

Page 10. Exchange, B. | | 

J Bayl. 62. : m * —— v. Thomas, B. R. 

* 1 Show. 163. T. 24 G. III. Bayl. 23 n. b. 


i x Barnard, Rep. B. R. | 
K | cluded... 
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D 


y cluded under an exception in the stamp act, 23 

— G. III. c. 49, s. 4? the court held that it was 
not; and Buller J. mentioned a case before 
Willes Ch. J. in London, in which a jury of 
merchants was of opinion, that the usual days of 
grace were to be allowed on bills payable at 
sight. 

When a bill or check is expand to be payable 
on demand, or where ub time of payment is expressed, 
It is payable instantly on presentment, which may 
be made directly after it is delivered to the payee, 
without any allowance of days of grace; and the 
presentment for payment of such a bill or check, 
must be made within a reasonable time after the 
receipt of it. 

It has been long the subject matter rof discus- 
sion, whether it is the province of the jury or the 
court, to decide as to the reasonableness of the i 
time within which a bill or check; ought to be c 
presented for payment. If the question were to a 
be considered without reference to decisions, it t 

0 
v 
0 


* 
— 6 


should seem that the determination of it ought 
to be left to the jury; and this was formerly 
the case; but tbe decisions of juries, even 
of mercantile men, were found much at va- 


riance with each other: thus, in some cases, 

the keeping of such a bill or check three, four, p 

or five days, was held not too long“; and y 

in another case it was held that the presentment Y 

must be made within two days* andi in subse- 5 
2 : Freem. 247, 257. Stra. 508. 


* | | | quent 
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quent cases, that it should be made the day the 


bill is received, and that even an hour is an un- 


reasonable time. Our courts therefore, on recent 
occasions, have, for the sake of certainty, and of 
avoiding the great inconvenience. arising from such 
contradictory verdicts, laid it down as a rule, that 
- it is for the court, and not for the jury, to decide 
on the propriety of a presentment of such bills 
for payment, with reference to the time when it 
should be made *. But this doctrine is by no 
means universally assented to*. If it is a question 
of fact, it should seem that, according to the opi- 


nion of juries of merchants of the present day, a 


check on a banker ought, if given in the place 
where it is payable, to be presented for pay- 
ment the same day it is received *, if the distance, 
or other common circumstances will allow of it: 
if, on the contrary, the question is to be consi- 
dered as dependent on the usage of merchants, as 
already settled by judicial decisions, the result of 
those decisions is, that a presentment of a draft, 
or banker's note, payable in the place where it 
was given, may be made at any time before twelve 
o'clock on the day after the receipt of 1t *, or at 
la. Rep. 1, 168.— B. R. M. 23 G. III.—Bayl. 
Brown v. Collinson, Beawes, 65, n. c.—Esp. Ni. Pri. 58. 
pl. 229. —Kyd, 45. — Apple. Brown v. Collinson, Beawes, 
ton v. Sweetapple, Bayl. 67. pl. 229.—Kyd, 45.—1 Bla. 

41 T. R. 168. — Apple ton 8 4. ö 


v. Sweetapple, Bayl. 65. tra. 415, 6, 910, 1175, | 
Doug. 515. —2 H. B. 1248.—Lord Raym. 928. — 


568,9. , | Holt, 120.—1T. R. 168, Apple- 
Appleton v. Sweetapple, ton v. Sweetapple, Bay l. 65. 
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any time within twenty-four hours after such re- 
ceipt*. From this uncertainty as to the tine 


within which. a check, or other instrument pay- 


able on demand, should be presented, it is obvious 
that it must be advisable in all cases for the holder 


to demand payment the same day he receives 


it, unless prevented by distance, or some inevit- 


able cause or accident, which in all cases will ex- 


cuse the neglect to make a presentment so soon 


as it would otherwise be necessary. Where a 
check or bill payable on demand 1s given to a 


person at a distance from the place where it is 
payable, it is impossible to lay down any precise 
rule relative to the time when it must be pre- 
sented, for that must depend on the distance, and 


circumstances peculiar to each individual case. 


The rule is generally, that it must be presented 
as soon as possible“; and the time for present - 
ment seems to be governed by the same rules as 


regulate that within which notice of non- accept 
ance must be given *. 
A present ment of a bill for payment should in 


all cases be made within a reasonable /ime before 


the expiration of ibe day when it is due; and if 
by the known custom of any particular place, bills 


are only payable within limited hours, a present- 


ment there out of those hours is improper. This 


rule is said to extend also to a presentment out of 
the hours of business to a person of a particular 


a Brown v. Collioson, 2 H. B. 565. 
N pl. 229.—Ky d, 45: * Ante 96, : 
descrip- 
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description, where, by the known custom of the PARTI. 


place, all such persons begin and leave off busi- -= 
ness at stated hours“. | 
On presentment for payment, the bill, unless 
paid, must not be left, and if it 1s, the present- 
ment is not considered as made until the money 


is called for*, 


— — | bs 


PAYMENT of a bill may not only be made by Se&.2.—Of 


payment; 


the acceptor, but also by any other party to it, and 18t, by 


nd to whom 
and even by a total stranger, as in the case f it may be 


of a payment ura protest*, which will be spoken 
of hereafter ; and that of payment by the bail of 
either of the parties“. 

Payment should always be made 70 the real 
proprietor of the instrument, or to some person 


properly authorized by him to receive it, and 


payment to the payee will consequently be inope- 
rative, if he has ceased to be the proprietor of 
it, by having indorsed it to another person*®. On 


the same principle, if the holder of a bill dies, 


payment should not be made to his personal re- 


presentatiye, unless they have a power of admi- 


nistering his effects“. On a bill payable to A. or 
order, to the use of B. payment should be made to 


A. or order, and not to B*. If a bill is benefi- 


Y Bayl, 594 67. | b 1 Wils. 46. 
Stra. 550, acc. Sun. 416, Poth. pl. 164. 
910, contra. d Id pl. 166. 
Poth. pl. 170. 22 Vent, 319, ane 112. 
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cial to a minor, payment to him would be valid; 


—— but a payment to a married woman, after know. 


ledge of that fact, would not discharge the per- 
son making it“. Where a bill is indorsed to a 
person merely for the purpose of receiving pay - 
ment for the indorser, and the authority given to 
the indorsee i is afterwards revoked either by the 
party himself or by operation of law, as by his 
death, it is said that payment to the indorsee will 
not discharge the ones making it, if he had no- 
tice of the revocation'. This doctrine, indeed, 
is objected to by Beawes, in his Lex Mercatoria', : 
and it must certainly be confined to the single case 
of an indorsement to an agent for the purpose of 
his receiving payment for his principal. We have 
before seen, that in general, where the holder of 
a bill with an indorsement in blank, or Payable 
to bearer, in both which CASES possession is evi- 
dence of property, loses or is robbed of it, and 
the person finding or stealing it, presents it to the 
drawee at the time it is due, and he pays it 
without knowing of the loss or robbery, such pay- 
ment will discharge him; and although he had 
notice of such ſact, yet if the person presenting 
the bill to him was a Bond fide holder, such notice 
would not invalidate the payment; but a pay- 
ment before à bill or check is due, will not dis- 
charge the drawee, unless made to the real pros 
Poth. pl. 166. Pl. 219. 
8 „„ 1 Ante 125. 


® Id pl. 168, et Mar, 7253. 
Au 119. 


prietor 
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prietor of it ; and therefore, where a banker paid E 


a check the day before it bore date, which had — 


been lost by the payee, it was adjudged that he 
was liable to repay the amount to the person 
losing it“: and it is perhaps advisable, that an 
acceptor should in no case pay a bill before it is 
due, or after notice from the drawer or indorser 
not to pay it ®. Where a bill is transferable only 
by indorsement, and it is lost by the person en- 
titled to indorse, no other person can transfer the 
interest 1n the bill; and consequently a payment 
by the drawee even to a boyd fide * will not 
in such case be protected“. 

Payment to a person or his order, after the 
knowledge of his having committed an act of 
bankruptcy, would be inoperative*. Thus it has 
been adjudged, that if a banker pays the draft of 
a trader keeping cash with him, after notice of 
an act of bankruptcy, the assignees may recover 
the money paid, either from the banker * or from 
the payee of the check, if such payee had notice 
of the bankruptcy, But a payment made to a 
| bankrupt or his order without notice of his being 
80, will in all cases discharge the person making 
it Tis and it hay been: recently adjudged, that if a 


6 Ante 128. * Cooke's Ble pt. Laws, last 
1 Com. Dig tit. Merchant, edit. 584,5. 
F. 7. Mar. 529. 130. '» 2 T. R, 113.—3 Bro, 


= 1 H. B. 89.—Mar. 129. 373+ 
Com. Dig. tit. Merchant, 4 2 T. R. 287, 
F. * T1 Jac, I. e. IF, 8. 14. 
„ 28.—2 Dong. 
7, et ante 12 „„ 
ls - X 4 daebtor, 
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by. debtor, after the secret act of bankruptcy of his 


— creditor, gives him his acceptance in discharge of 


the debt, he may afterwards pay such acceptance 
to the holder of the bill, although between the 
time when he accepted and the time when the 
bill became due, he heard of the drawer's bank- 
ruptcy : the giving, indorsing, or accepting a bill 
of exchange, being considered as an immediate 
payment within the meaning of the statute of 
James, which protects hond fide payments made 
to a bankrupt, provided the bill is honoured when 
due*. So likewise, a payment made by a bank- 
rupt to a person not having notice of the bank- 
ruptey, and being a bond fide creditor for goods 
sold, or by the bankrupt's having drawn, ne- 
gotiated, or accepted a bill of exchange in the 
usual or ordinary course of trade and dealing, is 
protected by the statute 19th Geo, II. c. 32. 
This statute has been construed not to protect 
any payments except those expressly provided for, 
and therefore money paid by a trader after a 
secret act of bankruptcy, to a carrier, for the car- 
riage of goods, may be recovered back in as - 
sumpsit by the assignees of the bankrupt *. It 
has been also adjudged, that if the holder of a 
bill gives time to the acceptor, upon condition that 
he should allow interest, and he afterwards pays 
the bill, having previously committed a secret act 


of bankruptcy, this Is not a payment in the course 


p 5 T. R, 711. | ny 'Th R. 197e . 
| of 


#2 
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that this payment was not protected by the sta- 
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of trade within the meaning of the statute*, So PARTE. 
likewise, where A. having recovered a verdict ————, 
against B. who afterwards committed an act of 
bankruptcy, and A. not having had notice there- 
of, took a bill drawn by B. on C. for the amount 
of the sum recovered, payable at a distant period, 


"which bill was afterwards paid; it was determined 


tute, and consequently that A. was liable to re- 
fund the money received by him, to the assignees 
of „ 

The general rule with 00 to the time al- a 
lowed for the payment of money, where a day —_ 
certain is appointed, is, that the party bound has "a 
till the last moment of the day to pay it in“ 
but it is otherwise with respect to foreign bills, for 
az the protest for non-payment of them should 
be made on the last day of grace *, so as to be 
sent if possible by the post on that day, it follows 
that the holder may insist on payment on demand, 
or at least before the hours of business are expired. | 
With respect to inland bills, it does not appear to be | 
settled, whether the acceptor has not the whole day | 
for payment 7. ?, It certainly is not usual or necessary 
to give notice of non-payment before the following 
day, and therefore there can be no objection to 
the allowance of the whole day on which the bill. 
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. becomes due, to pay it in. At all events, if the 
holder makes a second presentment on the last 
day of grace, the acceptor may insist on paying 
it when such present ment is made, without pay. 
ing the fees of noting or protesting *, notwith- 
standing such presentment is made after banking 
hours, and e for the purpose of OY 
and protesting *, 
vag Pay- | Where a bill 1s made here, and payable in a 


ment 


de; 
made ; and foreign country in foreign coin, the value of 


| vequence 0 ' which coin is reduced by the government of that 
md of country, it is said that the bill shall be payable ac- 
ON cording to the value of the money at the time it 
was drawn*., Payment is frequently made by a 
draft on a banker, in which case, if the person 
receiving the draft does not use due diligence to 
get it paid, the person from whom he received it 
will be discharged*, but not otherwise, unless the 
holder expressly agreed to run all risks: and it 
has been adjudged, that the act of writing a te- 
ceipt in full will not be evidence of such agree- 
ment.. When payment is made by the drawee's 
giving a draft on a banker, Marius advises the 
holder not to give up the bill until the draft is 
paid*; but the modern usage is otherwise; and 
it has been recently decided, that a banker having 

2 bill remitted to him to present for payment, 


was not guilty of negligence in giving it up, upon 


z Poth. pl. 140. © Lord Raym. 930, et ante 
* 4 T. R. 10.—Bayl. 67. 123. 
Skin. 272. 4 Ante 123. 


© Mar, 21,—12 Mod. 521. 
receiving 
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* 
7 


| BILL OR CHECK FOR PAYMENT, &c. 155 


receiving a check upon another banker for the ART VL. 
amount, although such check was afterwards dis. — 


honoured *. 5, Rs + 
If, when the bill becomes due, the acceptor is 4 


bankrupt, the holder may without the assent of 


the other parties, prove the bill under the com- 
mission, and receive a dividend or dividends, and 
such conduct will not discharge the other parties 
to the bill from their respective obligations to him, 
if he has given regular notice of non- payment; 


but if the holder of a bill compounds with the ac- 


ceptor without the assent of the other parties to 
it, he thereby releases them from their liabi- 
lities : and this seems extremely reasonable, for 
there is a material distinction between taking a 


sum of money in part satisfaction of a debt, as 


in the case of a dividend, and taking a sum in 
lieu and complete satisfaction of such debt; as 
where the holder of a bill compounds with the ac- 


ceptor, and thereby deprives all other parties to 


the bill of the right of resorting to him“. So like- 
wise, the taking a bond in satisfaction of the bill, or 


any security for it, without the assent of the other 


parties to the bill, would operate in their dis- 
charge"; but it has been adjudged, that the holder 
of a bill may resort to all the parties to it, after 
having let an indorser, whom he had taken in ex- 
ecution, out of gaol on a "yy of license, without 

6 To Boa 3 Mod, 87. — Cooke's 


* Cooke's Bkpt. Laws, last Re, Laws, Oh 
edit, 168, and cases there cited, ; 
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PART bi. Paying the debt', It appears to have been ad- 
— judged, that if on presentment for payment, the 
holder of a bill takes less than the whole sum due 
thereon of the acceptor, in part satisfaction, with- 
out the assent of the other parties to the bill, such 
conduct will discharge them, because, as it is said, 
it is an election to have his money from the ac- 
ceptor; and it is the general received opinion, 
that this will be the case although the holder 
has given due notice of the partial dishonour'; 
but two writers of authority say, that if a bill 
regularly accepted, is presented for payment, 
and the whole sum is not paid, the holder 
may receive part in payment, and if he imme- 
diately protests for non-payment of the residue, 
such partial receipt will not release, the obliga- 
tion which the other parties are under to pay 
the residue, because the having obtained part of 
the money is in favour of such parties. It 
seems clear, that the taking a part from the ac- 
ceptor, will in no case discharge the drawer, if the 
bill was for accommodation only. If the holder 
of an accommodation bill receives a part from the 
dirawer, and takes a promise from him upon the 
| back of the bill, for the payment of the residue at 
an enlarged time, it may be doubtful whether 


1 2 Bla, Rep. 1235. © Ful. Ni. Pri, 271, 273 
Lord Raym, 744. —Kel. 275 ,—Mar. 86. 
lock v. Robinson, Sel. Ca. Cooke, oe 
 147.—Bul. N. P. 5 7 
745, 8. C. 10 
| such 
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such act will discharge the acceptor®. It is said, BART , 


that if the drawee has, on presentment for ac 


ceptance, undertaken to pay a part, and the holder 
has given notice of such partial acceptance to the 
other parties, he should, when the bill becomes 
due, receive of the drawee the sum for which he 


accepted, and cause a protest again to be made 

for non-payment of the remaining sum“. 

On payment of the amount of a bill or note, athly, Of 
the recel 


it may be doubtful whether the person paying forpayment. , 
can insist on a receipt being given“; but it is 


usual to give a receipt on the back of the bill, 


which need not, like other receipts, be stamp- 


ed*. . Where an action was brought by the in- 
dorser of a bill, who had paid it to an indorsee 
against the acceptor, he was nonsuited, although 
he produced the bill and protest, because he could 
not produce a receipt for the money paid by him 
to the indorsee upon the protest, according to the 
custom of merchants; though Holt C. J. seemed to 
be of opinion, that if the plaintiff could have proved 
payment by any evidence, it would have been suffi- 


cient . As a general receipt on the back of a bill of 
exchange, is primd facie evidence of its having been 


paid by the acceptor”, it would perhaps be ad- 
visable, in all cases where payment is made by a 
drawer or indorser, to state in the receipt, that it 


Ellis v. Gallindo, cited p 23 Geo. III. c. 49, 8. 4 
Doug. 250.—Bayl. 55, acc. and 7. | 
: H. B. 88, enb. contra, 4 Lord Raym, 742. 
® Mar. 68, 85, 86. Peake, 25. 
® Peake, 179, 180. | 
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PART. L was made by him; by which means he will not 
H be put to the trouble of proving payment by a 
wit ness. | 
qhly, Of The effe& of avant may in 4 great mea 
en. Sure be collected from the immediate preced- 
ing paragraphs, and from what has been said 
with respect to a transfer of a bill of exchange 
after it has been paid. It is here proper to re- 
mind the reader, that if a person, under a mis- 
apprehension of facts, or, according to a late de- 
cision, of the law arising out of them, has paid a 
bill which he was under no legal obligation to 
discharge, as where the person whom he paid had 
been guilty of laches, which; had the bill not been 
paid, might in an action brought upon it have 
been a sufficient ground of defence, he may in 
general recover back the money, in an action fot 
money had and received to his use“. 


—— 


gerad T#, on presentment for payment, the person 
which the who ought to pay the bill refuses to do so, it is 
should pur- 


we on gon. in general incumbent on the holder immediately) 


payment. 


to protest it, if the bill was foreign, and whether 
foreign or inland, to give nice of the dishonour 
to those parties to whom he means to resort for 
payment, or they will be discharged from their 
respeCtive obligations. The observations relative 
to notice of non-acceptance, are so immediately 
applicable to notice of 3 that it will 


Ante To2, n. 8 


be 
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| be unnecessary to enquire when such notice is &. Vi. 

; WM requisite, or by or to whom it should be sent 
it will be sufficient to point out the mode in 

| which, and the time when, notice of non- 1-payment 
should be given. | | 

The protest for non-payment of a foreign bill, 

which is made by a notary public, varies in point 

of form, according to the country in which it is 

made: in England the form of it is as follows: 

On this day, the first of January, in the year of our Lord one 

thousand se ven hundred and ninety-nine, at the request of C. 

D. bearer of the original bill of exchange, whereof a true copy 

is on the other side written, I, V. Z. of London, notary pub. 


lic, by royal authority duly admitred and worn, aid exhibit 
the said bill. 


7 Here the See 1s ſtated, and to aubem made, 
and the reasons, if assigned, for non-payment.) 
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Therefore I, the said notary, at the request aforesaid, have 
protested, and by these presents do solemnly protest, as well 
against the drawer, acceptor, and indorser of the said bill o 
exchange, as against all others whom it may concern, for ex- 
change, re. exchange, and all costs, charges, damages, and in- 
terests suffered, and to be suffered, ſor want of payment of the 
$a1d original bill. Thus done and protested in London afore- 
nid, in the presence of E. F. 


2 a 
N09 rn. — 
„ Arn 


—— 


2 n <7 L 
r n 
8 


Þ Ar 


[The expences of noting and protest are here mbrcribed, 
for the amount of which, see the appendix. ] 
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This protest must, since the 37 Geo. III. 
c. go, be stamped with a four shilling stamp. 
It should not bear date before the bill is due*, 
but as it must be made on the last day of 
grace ©, it may bear date generally on that day.— 

Mar. 103.—6 T. R. 212. 4 T. R. 170, et poit, 
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PARTI. it is the advice of Marius, when an accepted t 
bill is protested for non-payment, to send the ˖ 
protest to the drawer or indorser, and to keep the 
accepted bill, unless express orders are given by 1 
those parties to the contrary, because the Protest 
for non-payment, with the second accepted bill, 7 
will be sufficient proof against the drawer, though t 
not against the acceptor”; But according to ano- f 
ther writer“, the drawer or indorser would not be C 
obliged to pay without having the accepted bill y 
delivered up to him, as he would otherwise per- t 
haps have no evidence of the acceptance against 
the acceptor. Where payment is dishonoured of c 
» a non-accepted bill, it is agreed on all hands that 0 
there is no risk in sending back the bill with the c 
protest. Where only part of the money for 0 
which the bill is payable is tendered, that part 8 
may be taken, and the bill must be protested 8 
for non-payment of the residue 7. 
Previous to the statute gth and roth W. III. 1 
c. 17, no inland bill could be protested for non- 
payment; but by this statute it is enacted, that 5 
all bills of exchange drawn in, or dated at, and 
from any place in England, for the sum of fie 
pounds or upwards, upon any person in London, 5 
or elsewhere in England, in which bills of ex- ; 
change shall be expressed value received, and 5 
payable at a certain number of days, weeks, 5 
» Mar. 120. * * Mar. 121. 
» Beawes, pl. 220,—Lovl, Y Mar, 68, 85. 86, 87, ante | 
ioo. r P 


or 
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br months after the date thereof, after presenta- 


tion and written acceptance, and after the ek 


piration of the days of grace, the holder or 
his agent may cause the bill to be protested 
by a notary public, and in default of such 
notary public, by any other substantial person in 


the place, in the presence of two witnesses ; re- 


fusal or neglect being first made of due payment 
of the same: which protest shall be made and 
written under a copy of the bill of exchange, in 
the words or form following: 


« Know all men, that I 4. B. on the 


“ day of at the usual place of abode of the 
% said have demanded payment of the bill 
« of the which the above is the copy, which the 
& said did not pay, wherefore I the said 
« A. B. do hereby protest the said bill. Dated 
*"this . | 


The act directs that this protest shall within 
fourteen days after it is made, be sent, or no- 
tice of it given, to the party from whom the 
bill was received, who is, upon producing such 
protest, to repay the bill, together with all in- 
terest and charges from the day such bill was pro- 
tested; for which protest shall be paid a sum not 
exceeding the sum of 5:x-pence 3 and in default 
or neglect of such protest, or due notice of it, the 
party forfeits his right of action. 

It has been adjudged, that the holder of a bill, 


payable after sight, is not entitled to the accumu- 


L : lative 
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PARTI. lat ive remedy given by this statute *, and that a bill 


CHAP. VI. Joi 
2 within the meaning of the act, cannot be noted | 
an 
or protested until the day after the last day of * 
grace“. It has also been decided, that as the 8 
directions of the statute are positive that no sum 10 
exceeding six- pence shall be taken for the protest, 
no larger sum can legally be demanded, notwith- 
standing it is customary to charge more“. It is 
doubtful, whether the clerk of a notary can, under bei 
this statute, make the demand of payment*. The to 
act only gives an additional remedy, and does it 
not take away the common law one, and therefore do 
it 15 not necessary to protest, it being in all cases aft 
sufficient to give notice of non- payment“. thi 
A protest for the non-payment of a foreign bill, sin 
must be made on the day of refusal*; and notice ind 
of the dishonour should be sent to the parties to in 
whom the holder means to resort, by the earliest has 
ordinary conveyance*®. But in the case of an inland dri 
bill, no protest for non-payment can be made me 
until the day after it is due“; and it may be thi 
_ doubtful whether notice of the dishonour of such ar 
a bill can in any case be given until the day after 
that on which it is due, as it is said that the ac- an 
ceptor has the whole of the day to pay it in". for 
Notice, however, must be given on the following 15 
. cla 
a 1. IR any Bla m4 2 29 ter 
d Id ibid.—See the list of 4 T. R. 174.—Ld. Raym. ] 
notary” s ſees in the appendix, 745 : 
Id 175. Ame 95,6,7. 515 
4 * Kaya, 992.— Stra. : 4 T. R. 170, : 


* ibid. 
day, 
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day, whether the parties 2 in the same or at PART T. 
another place, or the party neglecting will sab- 


ject himself to the same loss as in case of a neglect 
to give notice of a refusal to accept. 


—— — — 


ParER r of a bill, whether foreign or inland?, en, —Of 


being dishonoured, any third person, not party 4 1 Pro- 


to it, as he might have accepted, so he may pay 
it, for the honour of the drawer or any of the in- 
dorsers*; which payment, as it is always made 
after protest, is called payment supra prosest' ; but 
the acceptor, provided he has previously made a 
simple acceptance, cannot pay in honour of an 
irdorser, because, as acceptor, he is already bound 
in another capacity“: he may, however, when he 
has accepted a bill without having effects of the 
drawer in his hands, and no provision has been 
made by him, suffer the bill to be protested, and 
then pay gra protest“; in which case he will have 
a remedy on the bill against the drawer. 

In general, no person should pay in honour of 
another person, before the bill has been protested 
for non-payment ; and it is said that he should not 
even then make such payment, before he has de- 
clared to a notary public for whose honour he in- 
tends making it, of which declaration the notary 


iT; R. 8 . 1 Beawes, pl. 50,—Mar, 


515.—2 H. B. 565. 128. 
11 „. m Beawes, pl. 51. 
* Lutw, 891, 892. „ Id pl. 52, 


* must 


- 


ha 
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PART I. 


CHAP.VI. 


Re penned 


by paying them, entitle himself to the rights of 


must give an account to the parties concerned, 


either in the protest itself, or in a separate in- 
strument '. Fat, | 
If, however, the acceptor supra protest for the 
honour of a drawer or indorser, receives his ap- 
probation of the acceptance made, he may freely 
pay the bill without any protest for non-payment*, 
Although, with respect to other debts, a 
stranger who has no interest in them does not, 


a creditor, unless he has the consent of the cre- 
ditor or debtor to such payment"; yet with re- 
gard to bills of exchange, a stranger who pays 
them in case of protest, acquires all the same 
rights that the proprictor of the bill had, although 
no regular transfer of the bill was made to him'; 
and he may maintain an action against the person 


for whose honour he discharged the bill, either on 


the instrument itself, or on the count for money 
paid to the defendant's use*. The reason of this 


exception to the general rule is, that it induces 
the friends of the drawer or indorsers to render 


them this service, and by that means preserve the 


honour of commerce, and the credit of the trader”. 


© Beawes, pl. 5 n r Esp. Ni. Pri. I12 —Poth, 
128. b pl. 171. 

P Beawes, pl. 48. Lutw. 891. 

4 1 Rol. Ab. 11. —- Hob. 1 T. R. 269. 
109. — 1 T. R. 20.—2 f. B. * Beawes, pl. 54.—Poth. 
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CHAPTER SEVENTH. 


OF PROMISSORY NOTES— BANKERS NOTES, 
AND BANK OF ENGLAND NOTES. 


— 


} e right which may be acquired by bills of 
exchange, and checks or drafts, on a banker, 
having been pointed out 1n the preceding chapters, 


PART I, 
Cs). vii. 


nn mmmned 


it remains in the present to make a few observa- 


tions relative to promissory notes, bankers' notes, 
or what are commonly called cash notes, and Bank 
of England notes. 

A promissory note is said to be in the nature 
of a bill of exchange drawn by the maker 
upon himself, and 1s defined to be a plain and 
direct engagement in writing, to pay a sum 
specified, at the time therein limited, or on 
demand, to a person therein named, or some- 
times to his own order, or often to the bearer?®, 
Observing on the origin and nature of pro- 
missory notes, it has been well remarked by 
a modern writer®, that as commerce advanced 
in its progress, the multiplicity of its concerns 
required, in many 1nstances, a less complicated 
mode of payment, and of obtaining credit, than 


through the medium of bills of exchange, to which 


2 2 Bla. Com. 467. þ Kyd, 18. | 
L 3 there 
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Nr. there are, in general, three parties. A trader, 
= whose situation and circumstances rendered credit 
from the merchant or manufacturer who supplied I; 

him with goods, absolutely necessary, might have 


so limited a connection with the commercial : 
world at large, that he could not easily furnish a 
his creditors with a bill of exchange on another þ 
man, but his own responsibility might be such, K 
that his simple promise of payment, reduced to / 
writing for the purpose of evidence, might be ac- f 
cepted with equal confidence as a bill on another 6 
trader. The validity of these instruments, al- 0 
though favoured by many judges, met with a < 
strenuous opponent in Lord Holt, who, as it is 
observed*, most pertinaciously adhered to his 
opinion, that no action could be maintained on a « 
promissory note, as an instrument, but that it was 
only to be considered as evidence of a debt. He 


maintained that actions upon such notes, as in- | 
struments, were innovations upon the rules of com- | 
mon law; and that declarations upon them amount- 

ed to the setting up a new sort of specialty unknown 

in Westminster-hall *. The learned judge appears 

to have retained this opinion in a case where 
Judgment for the plaintiff, in an action on a pro- 
missory note, was reversed, on the ground that 

the custom alledged in the declaration was void, 

Since it tended to bind a man to pay money with- 


4 T. R. 151. : 14 759, et vid. 6 Mod. 
2 Ld, Raym. 757 20, 30.—43 Burr, 1520. 
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out any consideration. This question agitated 


and exercised the judgment of the most able 


lawyers of the last century; but the authority and 
weight which Lord Holt's opinion had in West- 
minster-hall, made others yield to him ; and the 
merchants found it necessary to resort to the 


legislature . In consequence of their application, 


the 3d and 4th Ann, c. 9, made perpetual by 7th 
Ann, c. 25, s. 3, was passcd; by which, after 
reciting that it had * been held, that notes in 
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writing, signed by the party who made the 
same, whereby such party promised to pay 
unto any other person, or his order, any sum of 
money therein mentioned, were not assignable 
or indorsable over, within the custom of mer- 
chants, to any other person; and that such 
person to whom the sum of money mentioned 
in such note was payable, could not maintain an 
action, by the custom of merchants, against the 
person who first made and signed the same; 
and that any person to whom such note had 
been assigned, indorsed, or made payable, could 
not, within the custom of merchants, main- 
tain any action upon such note against the per- 
son who first drew and signed the same: it was, 
to the intent to encourage trade and commerce, 
which would be much advanced, if such notes 
Should have the game effect as inland bills of exchange, 
and should be negotiated in like manner; enacted, 


"'4 T- Ro Fils: | 
L 4 « that 
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PART I. 


that all notes in writing, made and signed“ by 
any person or persons, body politic or corpo- 
rate, or by the servant or agent of any corpo- 
ration, banker, goldsmith, merchant, or trader, 
who is usually entrusted by him, her, or them, 
to sign such promissory notes for him, her, or 
them, whereby such person or persons, body 
politic and corporate, his, her, or their servant 
or agent as aforesaid, doth or shall promise to 
pay to any other person or persons, body po- 
litic and corporate, his, her, or their order, or 


unto bearer, any sum of money mentioned in 


such note, shall be taken and construed to be, 


by virtue thereof, due and payable to any such 


person or persons, body politic and corporate, 
to whom the same is made payable; and also 
every such note payable to any person or per- 
sons, body politic and corporate, his, her, or 
their order, shall be assignable or indorsable 
over, in the ame manner as inland bills of ex- 
change are or may be, according to the custom 
of merchants; and that the person or persons, 
body politic and corporate, to whom such sum 
of money is or shall be by such note made pay- 
able, shall and may maintain an action for the 
same, in Such manner as he, she, or they, might 
do, upon any inlaud bill of exchange, made or. 
drawn according to the custom of merchants, 


| against the person or persons, body politic and 


4 Vin, Abe tit, Bills of Ex- Lord Raym, 1 376. 
change, H.—1 Stra. 399.— | 


1 cor- | 


ce 
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corporate, who, or whose servant or agent as PARTI, 
« aforesaid, signed the same; and that any per- DC 


4 son or persons, body politic and corporate, to 
* whom such note that is payable to any person 
* or persons, body politic and corporate, his, her, 
« or their order, is indorsed or assigned, or the 


c money therein mentioned ordered to be paid 


« by indorsement thereon, shall and may main- 
« tain his, her, or their action for such sum of 
« money, either against the person or persons, 
body politic and corporate, who, or whose ser- 
« vant or agent as aforesaid, signed such note, 


or against any of the persons that indorsed the 


same, in like manner as in 958 of inland bills 
« of exchange.” 

This statute places promissory notes on the 
same footing as bills of exchange, and conse- 
quently the decisions relative to the one are in 
general applicable to the other. Thus it has been 
adjudged, with respect to the time when a note is 
payable, that there is no difference between bills 


and promissory notes; and the latter, when pay- 


able at a stated time, are also entitled to days of 
grace*. In Carlos v. Fancourt', where the 
question was, whether or not a note payable out 
of a particular fund could be declared on as a 


promissory note, it was decided in the negative, 


because promissory notes must stand or fall on 
* the same rules by which bills of exchange are 


4 T. R. 12. 5 T. R. 486. 
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PARTI. governed.“ In Heylyn v. Adamson', Lord 

Mansfield declared, that though, while a pro- 
missory note continues in its orighne) Shape of a 
promise from one man to pay to another, it bears 
no similitude to a bill of exchange, yet that when 
it is indorsed, the resemblance begins: for then 
it is an order by the indorser upon the maker of 
the note, to pay to the indorsee ; the indorser 
becomes, as it were, the drawer; the maker of 
the note the acceptor; and the indorsee the payee, 
This point of resemblance once fixed, the law | 
relative to bills rn applicable to promissory 
notes. Ts ] 


. „ r=&t 


0 - i, » Gd © ©. pot | - och OY 


Bankers casb notes, or goldsmiths' notes, as 

they were formerly called, are nothing more than 
promissory notes given by bankers *, who were f 
originally goldsmiths. From Lord Holt's judg- i 
ment in the case of Buller against Crips ', it ap- 
pears that these notes were attempted to be intro- | 
duced by the goldsmiths about thirty years pre- 
viously to the reign of Queen Ann, and were 
generally esteemed by the merchants as negott- 
able ; but Lord Holt as strenuously opposed their 
negotiability as he did that of common promis- | 
sory notes, and they were not generally settled to 
be negotiable until the statute of Ann was passed, 
which relates to these as well as to common pro- 
missory notes. They appear originally to have 
been given by bankers to their customers, by wax 


3 Burr. 676. 5 ! 6 Mod. 29, 30.—Lord 
* Stta. 415, 550. Ray m. 180,—3 Lev. 299. 
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of acknowledgment for having received money for P 


their use“. At present, cash notes are seldom Ca 


made or issued, except by country bankers, their 


use having been superseded by the introduction 


of checks. When issued by London bankers, . 


they are called shop notes: in point of form, 
they are similar to common promissory notes pay- 


able to bearer on demand, and are stated in plead- 
ing as such. On account of their being payable 
on demand, they are considered as cash, whether 
payable to order or bearer ®. They are, like 
bankers' checks, generally transferred from one 
person to another by delivery, They may, how- 
erer, be negotiated by indorsement, in which case 
the act of indorsing will operate as the making of 
a bill of exchange, and the instrument may, in 
such case, be declared on as such against the in- 


dorser*. In other respects, they are governed by 


the same rules as bills of exchange *. 
Bank notes owe their origin to the 5th Wil- 


. ham and Mary, c. 20, s. 19, 20, and the 8th and 


gth William III. c. 20, s. 30, by the first of which 
statutes, power was given to the King to incor- 
porate the persons subscribing towards the rais- 


ing and paying into the receipt of the exchequer 


the sum of 1, 200, oool. by the name of © the 
Governor and e of the Bank of England.“ 


" Holt, 119.—1 Salk. 283. 743.—1 Salk. 132, 3.—4 T. 
" Lord Ray m. 744.—Pea- R. 149. 
cock v. Rhodes, Doug. 635. P 1 Salk, 132. 
Love, 58,—Lord Ray m. 


These 
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These notes are uniformly made payable on 


— demand: they, as was said by Lord Mansfield, 


are not, like bills of exchange, mere securities 
or documents for debts, nor are so esteemed ; but 
are treated as money in the ordinary course and 
transactions of business, by the general consent 
of mankind ; and on payment of them, whenever 
a receipt is required, the receipts are always given 
as for money, not as for securities or notes. They 
pass, by a will which bequeaths all the testator's 
money or cash. In bankruptcies they cannot be 
followed as identical and distinguishable from 
money. If they be lost, indeed, an action of 
trover will lie against the finder by the true 
owner“. In a case, likewise, on the annuity act, 
where the whole consideration was described in 
the memorial as money, and it appeared that only 
a part of it was money, and the residue bank 
notes, it was decided on the above principle, that 
the consideration was well set out". It has, how- 
ever, been adjudged, that an action for money had 
and received will not lie against a finder of 
them, to recover the value, unless money has 
actually been received for them. Nor are bank 
notes in any case a legal tender, if objected to at 
the time of the offer, though, after such a tender, 
a creditor cannot arrest his debtor, it having 


2 Per Lord Mansfield, in * Noyes v. Price and ano- 
Miller v. Race, 1 Burr. 457. ther, Sittings, London, foils 
3 T. R. 554—6 J. R. Hil. T. 16 Geo, III. 


335» "Y T. R. 554. | 
been 
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: been recently enacted“, that no person shall be ParTt. 
held to bail, unless the affidavit of the debt alledge k 
that no offer has been made to pay the debt in 
bank notes payable on demand. 

A formal set of words is, in general, no more 
essential to the validity of a promissory note, 
cash note, or Bank of England note, than it is to 
that of a bill of exchange. It is sufficient if a 
note amounts, in point of fact, to a promise to pay 
money, and consequently a note, whereby a man 
promises to account with another, or his order, for 

a certain sum, value received, will have the opera- 

tion and effect of a promissory note, though it 
contains no formal promise to pay“. The mere 
acknowledgment, indeed, of a debt, without. 

some words from whence a promise, in fact, to 

pay money, can reasonably be inferred, will have 

no other operation than being primd facie evidence 

of a debt, and thereſore the common memo- 
randum, 1 O U, has been determined not to 
amount to a promissory note“. Certain requi- 

sites are indispensible to their validity: thus, 

they must be made payable at all events“, and 

not out of a particular fund”; and they must 

be for the payment of money only, and not 

for the performance of any other act* : on the latter 
principle it was adjudged, that a written promise 

to pay zool. to B. or order, © in three good East 
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38 Geo. III. c. 1, s. 8. — Burr. 323.— Stra. 1151, 
v 8 Mod. 362. — 1 Stra. Comb. 227.—4 T. R. 149.— 
629, 786.—Ld. Raym. 1396. 7 F. R. 243, ante 32, 3,4. 
—2 Atk. 32, ante 31. Ante 32, 3,4. | 
»' Fab Ch 416. | z Bul. N. P. 272,—Bayl. 4, 
4 Mod. 242.—8 Mod. 363. arte 3254. 1205 
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£ India bonds,” was not a promissory note“; and 


— that an undertaking * to pay money, and de- 


liver up horses and a wharf” on a particular day; 


or an engagement * to pay money on demand, or 


zurrender the body of A. B.“, would not operate 
as a note within the statute of Ann. 

It has been $aid*, that in the application of the 
rule relative to these instruments being payable 
at all events, there is a material distinction be- 
tween bills of exchange and promissory notes, and 
that a note may in certain cases be payable on a 
contingency ; and this idea is certainly sanctioned 
by what was said in the case of Dawkes v. Delo- 
raine, reported in 2 Bla. Rep: 782; but; with de- 
ference; it is presumed that the cases adduced in 
support of this distinction, are equally applicable 
to bills of exchange: and indeed it has been re- 
eently adjudged, that in general, if a note is pay- 
able on a contingency, it will be as inoperative 
as a bill payable in the same manner“. It has 
also been observed, that in the application of 
the principle, that these instruments must not be 
payable out of a particular fund, there is a ma- 
terial distinction between bills of exchange and 
promissory notes; but the case“ adduced in sup- 
port of this opinion, only shews that the state · 
ment in a bill or note, of the consideration for 
which it was made, will not vitiate it“. 

z Bul. N. P. 272.—Bayl. 4. _ Burr, 227.—1 Wils, 262. 


* 1d, —Stra. 12717. © 5 T. R. 486. 
ae . 67, 1362, « Lord Ke | 
1396.—Gi ep. 93. | ord Raym. 1545. 
© Kyd, 56. | h 7 T. R. 733.—vSel. Ca. 


4 2 Stra. 1217.—1 Stra. 24. 39, et ante 34. 
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When a promissory note is made by several, PART I. 
and expressed * we promise to pay,” it is a joint 
note only; but if a note is signed by several per- 
sons, and begins J promise, &c. it is several as 
well as joint. Of all the other requisites to a 
promissory note, as they are in general the same 
as to a bill of exchange, it will only be necessary to 

observe on the difference in the amount of the 
stamp on which the instrument is required to be 
written. 
The Stamp dutics on promissory notes! seem to 
be divisible into three classes, namely, f75:, on those 
notes exceeding 200l. however payable ; Secoudly, 
on those not exceeding 200l. payable otherwise 
than to bearer on demand; and, h:rdty, on those 
not exceeding 200). payable to bearer on demand. 
157, On those, however payable, if exceeding 
2001. | 968 7 
Le - 6. d. 
If above 200, a daty of 3 „ ele dere hawk 

2dly, On those not exceeding 200]. payable 
otherwise than to bearer on demand : | 


| ©: ho 3. d. 

If amount above 2 and to 30, a duty of „„ << £ 
| 30 "= wy - . 5 2 
50 100. 55 14 

| oo 200, - - - 2 0 


zaly, On those not excceding 200l. cable to 
bearer on demand. 187, on notes ee to 


4 


i Peake, 130. Reon. 76, Bla. Rep. 947.1 
819.—Lord Raym. 1544.— See stat. 31 G. III. c. 25, 
Cowp, 832,—Burr, 2611,— $. 2,—37 Geo, III. c. go, s. 1. 


bearer 


; 
i 
s 
1 
4 
1% 
' 
7 
C1 
* * 
1 
Yi 
"1 
5 
4 5 
437 3 
23 
4 2 
4 % 
14 
1 4 
5 
1 
4; 
1 
7 


176 ox PROMISSORY NOTES, &c. 


PART T. | bearer on demand, rte. issuable after payment at the 


Place where made: 
. 1. 5 t d; 
Amoanting to © 40, and not exceeding 5 5, a duty of o 4 
from p, : n < .-08 
from 30 o, = © 6 > © 1 8 
| from 50 o, - 4... 14 
from 100 o, 2 „8 Ke 2 6 


20h, On notes payable to bearer on demand, 
and re-issuable after payment at any place? 


N 4. 4 4. 1 So 5. 3 
Atnounting to 2 ©, and not exceeding 5 5,4 duty of o 8 
Exceeding 5 5, and notexceeding 30 o, do; 1 4 


Bank notes are exempred from the stamp duty 
by the 23d Geo. III. c. 49, s. 9; and other sub- 
zequent statutes, in consideration of the payment 
of the annual sum of 12; ol. into the . of 
His Majesty's exchequer. V 

Though, as it has been already chewh, the law 
relative to the zransfer of bills of exchange is in 
general applicable to the transfer of promissory 
notes, there is one instance in which a note dif- 
fers from a bill, namely, in the time when a 
transfer of it may be made : for a bill, as we may 
remember, being once paid, cannot again be 
negotiated so as to raise any new contracts on 
it“; but with respect to notes of a certain de- 
scription, it is otherwise, it having been enacted , 
that notes payable to the bearer on demand, for any 
sum not exceeding wo hundred pounds, and stamped 


* Ante 115. 1 31 Geo. III. Ce. 257 8. T» 
| = 
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as before mentioned“, may be re-isned after pay- 
ment without a new stamp, provided the per- 
son who made and first issued or negotiated 


them, paid them at the place where they were 


first issued or negotiated. And it has also been 
enacted”, that notes of the same description, not 


erceeding thirty pounds, may be re- issued after pay- 


nent, without any new stamp, by whomsoever, 


or wheresoever they may have been paid. 


In all points in which a distinction between the 
case of bills of exchange and promissory notes 
has not been traced, the rules, as has been before 
observed, relative to the one, equally affect the 
others ; it will not therefore be necessary to make 
any further observations in the present chapter. 


n Ante 176. » 31 G. III. e. 25, 8. 8. 
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pakr n. 
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PART SECOND. 


or THE REMEDIES ON A BILL, CHECK, OR 


* - 
N the preceding part of this work, an attempt 
has been made to point out the nature of the 
7 


legal RIGHT which may be acquired by the instru- 
ments which are the subject of this Treatise. The 
REMEDY which the law affords the holder to en- 
force payment, forms the other head of enquiry. 
In this part of the work no distinct observations on 
bills and notes will be necessary, as the same re- 
medies are given by law on both species of i instru- 
ments. The means of enforcing payment, are 
either by action of assumpsit, or debt, or, where 
the party liable is a bankrupt, by Proof under thy 5 
commission. 


CHAP- 


* 4 
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CHAPTER FIRST. 


BY, AND AGAINST WHOM, AN ACTION OF As- 
SUMPSIT ON A BILL, CHECK, OR NOTE, MAY 
BE BROUGHT, 


— — 


0 action of assumpsit is by far the most 
usual and most extensive remedy on bills, 
checks, and notes; indeed it is said, as will 
be seen hereafter, that it is the only remedy 
where no privity of contract exists between the 
parties, as for instance, between the indorsee and 
the acceptor of a bill and maker of a note. With 
respect to the persons by, and against whom, this 
action may be brought *, it may be observed in 
general, that wherever a legal right is created, or 
liability imposed, through the medium of these 
instruments, that right may be asserted, and that 
liability enforced, by tlus action. 

The holder of a bill, check, or note, may in 


general maintain an action thereon against all the 


parties to it, who became so previously to him- 
Sf, Thus the payee may, in default of pay- 
ment, sue the acceptor, whether he accepted as 
drawee, or merely for the honour of the bill, or 
of any of the parties to it; and he may also, in 


+ Poth. tit, Contrat de Ft totum. 
hange, part 1, chap. 5, art. 2, * 4 To R. 471. 
WS such 
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PART II. such case, sue the drawer. An indorsee may not 
only sue the acceptor and drawer, but also all the 


indorsers from whom he derives his title ;. and an 
assignee, becoming such by mere delivery, may 
sue the acceptor, drawer and indorsers, but he 
cannot maintain an action against any Perzon 
- whose name does not appear on the instrument, 
except the person who assigned it to him, and 
then only when the consideration of the transfer 
was a precedent debt, or a debt arising at the time, 
and not when he became the proprietor of the 
instrument by discounting it. The drawer may 
maintain an action on the bill against the drawee, 
in case of a refusal to accept or to pay; and any 
party, having been obliged to pay it in consequence 
of the default of the drawee, in which case it is 
said he holds in his original capacity ©, may main- 
tain an action against all the parties antecedent to 
himself. In the case of an acceptance for the 
accommodation of the drawer, the acceptor, ii 
he has been obliged to pay, may sue the drawer 
on his implied contract, to indemnify. him; and 
a person not originally party to a bill, having paid 
it supra protest, may maintain an action against all 
or any of the parties to it, except the person whom 
he paid. 

Unless, however, under special circumstances, 
which must be shewn on the record, no action 
can be maintained on a bill against a person who 


7. R. S7. —Tutw. 885, 888, 
| became 
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| 


| : : P 5 
became party to it subsequent to the holder; for 2 Boy 


if it were otherwise, the defendant in such action 
might, as an indorsee deriving from the plaintiff, 


be entitled to recover back again in another action 


against the plaintiff, the identical sum which he, 


the plaintiff, had previously recovered from him; 
which would introduce a circuity of action; and 
therefore, where A. having declared on a promis- 
sory note against B. made by C. to A. indorsed 
by him to B. and by him again indorsed to A. 
and having obtained a verdict, the judgment was 
arrested“. A plaintiff cannot maintain his action 
against the person from whom he received a bill, 
unless he gave him a valuable consideration for it“. 
We have before seen, what objections may be 


raised to an action at the suit of a person at- 


tempting to derive an interest in a bill, by a 


transfer after it was due or paid; and what 


laches in the holder of a bill, will operate as a for- 


feiture of his right of action. If the holder of 


a bill makes the acceptor his executor, and dies, 
the right of action against all the parties is extin- 


guished f. 


Wherever a person has a remedy against several 
parties to a bill, he may, if he chuses, com- 
mence an action against each of those parties 


424 KR. 496 | Poth. pl. 191,—1 Rol. 
© Ante 51,—7 T. R. 350, Ab. 922.—Plowd. 184, 543- 
571,—1Lutw.886,—10 Mod. —Salk. 299.—2 Bla, Com. 
36.—1 Wils. 185.—4 Bro. $11,2,—3 Bla, Com. 18. 
P. C.-604, acc, 2 Bla. Com. | | ; 
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182 BY, AND AGAINST WHOM, 


- at the same time; and an action commenced 


against one of them, will not preclude any other 
remedy against the others; but as the different 


persons liable on the bill are debtors to the holder 
in. respect of the same debt, satisfaction by any 
one will discharge the others“. 

It seems to have been settled at a very early 
period, that when two persons were severally as 


well as jointly bound in a bond, and one of 


them was taken in execution in a separate 
action, the other might nevertheless be sued, 
because the taking of another's person in execu- 
tion, is but a mere security for the payment 


of a debt, and not a valuable satisfaction of 


it“. It was made a question in the last cen- 
tury, how far this doctrine was applicable to 


the case of bills of exchange; but it is now 


settled that a judgment i, or even an execution 
against the person of any one of the parties to the 
bill, will not discharge the others, though with 
respect to him it is a full satisfaction of the debt”. 


It has also been decided, that the holder's letting | 


a prior indorser in execution out of prison on a 
letter of license, would not discharge a subse- 
quent indorser from his obligation to pay the 
bill“; and that if an acceptor is discharged under 
the insolvent debtors act, such discharge will not 


s Poth. pl. 160.—Hull v. 87.—2 Show. 494.—Lutw. 


Pirkeld, 1 Wils. 46. 878, 882, S. C. 
b 5 Co. 86. 3 Id ibid. 
i Claxton v. Swift, 3 Mod, k 2 Bla, Rep. 1235, 5d 
2 quæœre. a 


operate 


indorsers, will release them from their engage - 
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operate in favour of any other person ' : but it has PART Il. 
been said, that if the holder of a bill accepts 3 
bond from the drawer, in satisfaction of 1 it, such 
act would discharge the other parties“; and we 
have before seen“; that compromising with the 
acceptor, without the assent of the drawer and 


ments. Actual payment of what is due, will of - 
course discharge the parties ;. and though the 
holder of a bill may sue out execution against the 
person of all the parties, be cannot issue a Feri 
facias to affect the goods of more than one *. 


| 4T. R. 825, | 1 Ante 155. 
= 3 Mod. 87. o Stra. 515. 
| 
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CHAPTER SECOND. 


OF THE DECLARATION IN AN ACTION OF 
ASSUMPSIT ON A BILL, CHECK, OR NOTE, 


HE declaration in an action to enforce the 


payment of a bill, check, or note, may in 
| general either be founded on the instrument it- 


self, or on the consideration of it. In the latter 
case, the plaintiff declares on the common counts, 
or such of them as are appropriate. It is usual 
in all cases, if possible, to declare on the instru- 
ment itself, and to add such common counts as 
the evidence will support. 

With respect to the declaration, or count, in 
which the Bill, check, or note, is get forth, it varics 
in point of form, according to the parties by, and 
against whom, the action is brought. The form 
of it, with annotations and observations on its 
parts, is subjoined in the appendix. It was for- 
merly usual to commence the declaration on a 
bill of exchange, with a statement of the custom 
of merchaats relative to the validity of a bill, and 
that the parties to it were persons within the cus- 
tom ; but this mode of declaring has long been 
disused * ; and even a reference to the custom in 


* Lord Raym, 175. 
? any 
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PART II. 


any part of the declaration, has been adjudged to 
be unnecessary *. In declarations on promissory 
notes, it is usual to state that the defendant be- 
came liable to pay by force of the statute of Ann, 
which renders these instruments negotiable ©, In 
stating the cause of action, there are four things 
to be principally attended to. Firs, the setting 
out of the instrument. Secondly, how the defend- 
ant became party to it; and his - consequent 
contract. Thirdly, the mode by which tbe plaintiff 
derived his interest in, and right of action on, 
the instrument. And, Lady, the breach of the 
defendant's contract. This alone, without any 
statement of a consideration, will be sufficient, a 
consideration being, as we have before seen, im- 
plied. And first, the instrument, of which a 
profert is never made, though it partakes, as has 
been already shewn, of some of the qualities of a 
specialty ©, should in general be stated in the de- 
claration, as it was really made; and if there be 
a variance, it will be fatal). If, however, the 
rules of law prevent the instrument declared on 
from operating according to the words of it, it 
may in all cases, wut res magis valeat quam pereat, 
be stated to ave been made in such manner as 


b Taal Raym. 1642, 88. — * Pristow v-Wright, Doug. 


Carth, 83, 269.—Lutw. 279. 667,—Cowp. boo.—3 T. R. 
4. T. R. 159. 178, 335, 643.—4 T. R. 471, 
4 Arte 9. 611.—1 Pul, and wu "II 


* Bunb.243.—1 Sid. 386.— C. B. 7. 
5 Com. Dig. 743.—4 l'. R. 
338. 


the 
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PART u. the law will give effect to it, though there may be th 


2a verbal variation between that statement and the *; 
instrument itself. FT herefore; in the case alluded li 
to in a former pact of the work; of a note whereby 
a man promised never to puy a sum of money; it my 
was adjudged that it might be declared on as a W 
promise zo pay” ; and bills payable to the order of 7 i 
fictitious persons, may be declared on as payable a : 
to bearer, against every party aware of the fact. 1 
It is not usual to state more of the bill or 1 
note declared on, than is necessary to entitle he 
the Plaintiff to recover. I Wb 
. It is incumbent on the plaintiff; in every pl 
| declaration founded on a breach of contract; th 
to shew the contract for the non-performance u 
of which the action is brought, and consequently ” 
ca 


it is necessary to state in a declaration on 4 
bill, how the defendant became party to it— Pe 
whether by drawing, accepting, or transferring it, 
as that he made, accepted, ” & indorsed,“ 
or * delivered” it, which allegations will be suf. 3 
ficient, although the defendant did not in fact do 8 
either of these acts himself, provided he autho- 
rized the doing of them; though, indeed, it 1s 
usual where the fact is so, to state that those acts Pe 


were done by the procuration of the agent who a 
was employed“: and this statement of the de- * 
ee contract will suffice, without alledging | 
| 
- q Ante 185, n. f. . 5 Bristow v. Wright, Doug. 8 


k Arte 58. 667. 
i Anse 58. | 1H. B. 313.—6 T. R. 659. a 
; | | that 6o 
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liability '. | 

A plaintiff who sues upon a bill, check; 
or note, must shew in his declatation a title to 
sue upon it, in the same manner as every other 
plaintiff must shew a sufficient title, to enable 
him to maintain the action which he brings“. 
Thus, in an action by the assignee of a bill, it is 


he must also state that a transfer was made. In 
general, whatever forms a constituent part of the 
plaintiff's title, must be set out correctly". But 
this rule is liable to similar exceptions to that 
which makes it necessary to set out the instru- 
ment as made; and he may set it out as in the 
case of a bill payable to the order of a fictitious 
person, according to the effect given to it by 


ignorance or mistake, made payable to B. and 
by him indorsed to A. and then indorsed back 
by A. to B., may be stated to have been made 
payable to C.“, and that the payee of a bill or 
note payable to his own order, may state it to 
have been made payable to himself“. An indor- 
see may declare against his immediate indorser, as 
1 0 
e 486." alk. 128. : IT R. 50 x 
14 T. R. 471. 22 Show. 8. 


2.3 T. R. 645,—1 H. B. 
605.8. 45 


that he made an express promise, as the law always PART Ht. 
implies and raises a promise where there 1 is a legal — 


necessary to shew that it authorizes a transfer, and 


law*. It has been decided, that a bill intended 
to have been made payable to A. that he might 
guarantee the payment to B., but through 
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7. on a bill of exchange made by the defendant, 


K. directed to the acceptor, and payable to the plain- 


tiff, the act of indorsing being similar in its opera- 
tion to that of making a bill“. In general, how- 
ever, the plaintiff's title is stated as warranted 
by the instrument itself, and if he claims as a 
remote indorsee, every indorsement is usually 
set forth: but where the first indorsement is in 
blank, and the plaintiff is apprehensive he will 
not be able to prove all the subsequent indorse- 
ments, it is usual to add a count, in which the 
plaintiff is stated to be immediate indorsee of the 
first indorser : but in such case, in order to ren- 
der the evidence correspondent to the declaration, 
all the subsequent names must be struck out of the 
bill previous to, or at the time of the trial* 3: which 
may be done, notwithstanding there has been a sub- 
sequent indorsement in full*, It is not necessary 
to alledge, as part of the plaintiff's title, that the 
instrument was delivered to him, as the allega- 
tion © that an indorsement was made,” includes 
it). Where an acceptance is to pay when a cer- 
tain event shall take place, it is necessary to alledge 
that it has taken place. 

As part of the plaintiffs. right of action, it is 
necessary to shew a breach of the contract: thus, 
where the action is against the drawer or indorser 
of a bili, he must shew that he presented the bill 

© 4 . R. 10 ö f t Ante 118, n. u. 


Peacock v. Rhodes, 8 7 T. R. 596. 
633. — Holt, 296. Kyd, 206. 3 


t9 


50000, 58, 197. * Esp. 245. 
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to the drawee for acceptance, or payment, who PART . 
was either not to be found, or refused payment; — 


he must also shew that the defendant had regular 
notice of such default. | 

With respect to the common counts, it is proper 
to observe, that although it is not usual, where 


there is a bill or note, for the pleader to rely on 


them alone, yet they will in many cases supply 
the place of the count on the instrument itself; 

and the plaintiff will be at liberty to go into evi- 
dence of the consideration for which the instru- 
ment was given, and will recover on the common 
counts, in case he cannot substantiate in evidence 


the facts necessary to support the count on the in- 
strument, or such count should be adjudged to 


be defeCtive *. Thus, where the plaintiff declared 
on a promissory note, and on a quantum meruit for 
work and labour, which was the consideration for 
which it was given, but the note not being duly 
Stamped, and a verdict having been taken gene- 
rally for the plaintiff, the defendant moved to 


enter a nonsuit the court said, that although 


the note, not being stamped, could not be given 


in evidence, yet the plaintiff ought to have an 
opportunity of recovering on the other count, and 


accordingly a new trial was granted“. And in 
Wilson v. Kennedy“, where the same point was 
determined, Lord Kenyon said, that a promissory 
note is not like a bond, which merges the de- 


3 T. R. 174. — 2 Show. Y 7 T. R. 241. 
mand. 
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ART. mand. It has also been adjudged, that it is not 
necessary to declare on a promissory note, but 


that in an action for money lent, the same may 
be given in evidence: for the stat. 3 and 4 Ann, 
c. 9, which enables the plaintiff to declare upon 
the note, is only a concurrent remedy”, The in- 
strument itself, will in certain cases be evidence in 
support of the counts for money lent, paid, had 
and received, and that founded on an actual or 
supposed account stated; and those counts, where 
applicable, should therefore always be inserted in 
the declaration. The count for money lent, is proper 
to be added in an action at the suit of the payee 
of a bill of exchange against the drawer, and in an 


action at the suit of the payee of a promissory 


note against the maker; they being evidence of 
money lent by the payee to the drawer of the one, 
and maker of the other“. It is also an appro- 
priate count to be subjoined to the special one, 
in an action at the suit of the indorsee against 
his immediate indorser*. So a note in this form, 
F 3d December, 1751, Then received of Mr. 
Harris the sum of nineteen pounds, on behalf of my 
grandson ; which I promise to be accountable for 
on demand. Witness my hand, S. Heartback” — 


the grandson being an infant, was adjudged to 
be evidence in support of the count for money 


7 Bul. N. PF. 137.—Stra, Mod. 380.— Burr. 15 16, 1525. 
706 - | —6 T. R. 123. 

Stra. 725. — Bayl. 95, EKessebower v. Tims, B. 
cites Lord Raym. 758.—12 R. E. 22 G. III. Bay l. 96, n. b. 


lent. 
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lent *. It is said that a bill or note is primd facie & 
evidence of money paid by the holder, to the use + 
of the drawer of the one, and maker of the 
other*; and that a bill, when accepted, is evi- 
dence of money paid by the holder to the use of 
the acceptor®: but in a late case, Lord Ch. Just. 


Eyre said, that the presumptions of evidence 


which a bill of exchange affords, have no appli- 
cation to the assumpsit for money paid by the 
payee, or holder of it, to the use of the acceptor; 
and that it must be a very special case which will 
support such an assympsit*. In the case of 
Cowley v. Dunlop, Lawrence J. expressed an 
opinion that the drawer of a bill, who is obliged 
to take it up after having negotiated it, is con- 


fined to his action on the bill to recover against 


the acceptor. If the drawee, without having 
effects of the drawer in his hands, accepts and pays 
the bill without having it protested, he may recover 
back the money in an action for money paid, 
laid out, and expended, to the use of the drawer *. 
A bill, as well as a note", is primd facie evidence 
of money had and received by the drawer or maker 
to the use of the holder: an acceptance 1s also 
evidence of money had and received by the ac- 
ceptor to the use of the holder. And according to 


b 1 Burr. 373. Vin. Ab. tit. Eyid. A. B. 

© Bayl 6. —1 Salk. 28 

5271. 91. 3 3. 

4 1d 96. i Bayl.gg, cites Burr. 1516. 

* 1 H. B. 602. | | 4 Td 96, cites 3 T. R. 174, 

7 T. R. 572. 182, et wide 1 Ventr. 153.— 
s 1 T. R. 269.— 7 T. R. 1 F. B. 239, acc. 1 H. B. 602, 
576. zemb. contra. 


the 
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. the case of Israel v. Douglas, an acceptance is 
evidence of an account Stated by the acceptor with 


the holder of the bill. 

It is here proper to observe, that whenever the 
bill or note is not declared upon, it is not ad- 
duced in evidence as an instrument carrying with it 
the privileges it is otherwise entitled to, in respect 
of its bearing internal evidence of a consideration; 
but it is merely used as a piece of paper or writ- 
ing, to found an inference only, in support of the 
money counts, which inference may be rebutted and 
destroyed by contradictory evidence on the part of 
the defendant ; in which case the jury must draw 
from the whole of the evidence, the conclusion of 
fact, that so much money was lent, paid, or had 
and received, or that an account was stated. 


k I H. B. 239. 1 2 Stra. 725.—1 H. B. Coꝛ, 
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CHAPTER THIRD. 


OF PAYMENT OF DEBT AND COSTS—JUDGMENT 
BY DEFAULT—AND THE PLEAS AND DE- 
FENCE IN AN ACTION OF ASSUMPSIT ON A 
BILL), &c. 

"HEN the plaintiff has declared, the de- 

fendant, if he has any defence, pleads; if 

he has none, he compromises the action, by pay- 
ing the debt and costs; or he lets judgment go by 
default. 


If the defendant 1 is advised to settle the action S*&-1.—0f 


staying pro- 


PART. II. 


CHAP. III. 


— 


ceedings on 


in the first instance, without! incurring further ex- dameßt of 


the debt and 


pence, he may move the court in which the cons. 


action is brought, for a rule, calling on the 
plaintiff to shew cause why, on payment of the 


debt and costs, all further proceedings should not 


be stayed: or he may apply to a judge for a sum- 
mons to the same effect. If the holder of a bill 
of exchange brings separate actions against the 


_ acceptor, the drawer, and indorsers, at the same 
time, the court will stay the proceedings in any 
stage of the action against the drawer, or any one 
of the indorsers, upon payment of the amount of 


the bill, and the costs of that particular action; 


but the action against the acceptor will only be 
stayed on the terms of his paying the costs in all 


the actions, he being the original defaulter*. 


T. N. 691,—Stra, 51 5, acc. Bla. Rep. 749, contra. 
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— BY When the defendant has no defence, either on 
> we the merits or on the pleadings, and is not able 
_ Jjudementby to pay the debt and costs in the first instance, 
he usually suffers judgment to go by default, 
whereupon the plaintiff must, before he will be 
entitled to final judgment and execution, ascertain 
the amount of the debt, which is done either by 
referring it to the master, to compute the princi- 
pal, interest, and costs, or by suing out a writ of 
enquiry. | 
Formerly there was no legal mode of ascertain - 
ing what was due in the case of judgment by de- 
fault, in an action on a bill or note, except by a 
writ of enquiry ; but of late years a practice has 
been introduced in the court of King's Bench 
and Common Pleas, of referring it to the master 
to compute the principal and interest due on a 
bill of exchange or promissory note“; and where 
such method can be pursued, the court will cen- 
sure the plaintiff's attorney for suing out a writ 
of enquiry. Where there was a demurrer to one 
count, on a bill of exchange, and judgment for 
the plaintiff, and a plea to other counts, on which 
issue was joined, the court of King's Bench re- 
ferred it to the master, to see what was due to the 
plaintiff on the former*. The court of Ex- 
chequer have refused to adopt this practice“; and 


b Tidd, 485.—4 T. R. 275. was that of Rushley v. Sal. 
21 H. B. 252, 528, 541.— mon, 29 Geo, III. 1 H. B. 
In 1 Anstr. Rep. 249, it is 252. : | 
8aid that the first case where 7 T. R. 473. 
the court granted this rule, 1 Anstr. Rep. 249. 


in 
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in the other courts, it is still necessary to sue out PART IT. 


a writ of enquiry where the bill is payable in' fo- 


_ reign money, the value of which can only be as- 


certained by a jury®. 

When the plaintiff proceeds to ascertain the 
damages, by executing a writ of enquiry, he need 
only produce the bill, and it will not be necessary 
to prove it ', for where the action is founded on 


the instrument itself, letting judgment go by de- 


fault is an admission of the cause of action, and 


of the defendant's liability to the amount of the 


bill*; and the only reason why the production of 
the bill is required, is to see whether or not any 
part of it has been paid“: for the same reasons, 
the defendant will not be suffered to give in evi- 
dence any matter in defeasance of the action. 
The defences of which the defendant may ayail 


action, or on some defect in the right of action it- 


self. Those of the first description are taken ad- 
vantage of by a general or special demurrer: by a 


general demurrer when the mis-statement is sub- 
stantially bad, and by a special demurrer when it 
is only formally so. Defences arising from a de- 
fect in the right of action itself, are brought for- 
ward either in the shape of a special plea, or are 


T. R. 493. — 5 T. R. © 3 Wils. 155. 
87. rid, * : b Per Buller J. 3 T. R. 


* 3 T. R. 301.—Bul. N. p. 301.—Tidd, 494, = cases 


278.—Tidd and cases there cited. 
there cited, TY i x Stra. 612.—Tidd, 494+ 


N 2 given 


the pleas and 
himself in this action, are founded either on a ene. 


mis-statement in the declaration, of the cause of 
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PART li. given in evidence under the general issue of non- 
A assumpsit. They consist either of a denial that 


the plaintiff ever had cause of action, or ad- 
mitting that he once had, of an assertion, that 
it is either suspended or extinguished. Those 
of the first description are also divisible into two 
heads, namely, those defences which deny that 
the instrument declared on was made, indorsed, 
or accepted, or that the defendant was party to it, 
and those which admit such facts, but alledge that 
the contract supposed to have been raised by them 
was void or voidable, on account of the incapacity of 
the defendant to contract, as in the case of infancy 
or coverture, or on account of the want of consi- 
deration, or the illegality of it, or on the ground 
of an improper presentment for acceptance, or 
some other laches of the holder, or the person 
from whom he attempts to derive an interest in 
the instrument; or, admitting there once existed 
a valid contract, alledge that it was performed by 
payment or otherwise; or if unperformed, that 
there was some legal excuse for the non · perform- 
ance of it, as a release or parol discharge before 
breach. Defences of the second description, 
namely, those which admit that the plaintiff once 
had cause of action, but assert that it no longer 
exists, are either such as alledge that the plaintiff 
is under an existing disability to sue, by his be- 
ing an outlaw, alien enemy, bankrupt, &c. or 
that the defendant is under a disability to be sued, 
| 3h 5 either 
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either by his being an insolvent debtor, bankrupt 


? CHAP.IIF, 


&c. or that the action is discharged by an accord 


and satisfaction, arbitrament, release, which, we 
have before seen, may in the case of bills be by 
parol, former recovery for the same cause, tender, 
set-off, or the statute of limitations. 

With respect to the mode of taking advantage 
of these defences, it is proper to observe, that all 
defences which in effect deny that a bill was made, 
or that the defendant or plaintiff was party to it, 
such as those which are founded on some deſect 
in the instrument, apparent on the face of it, or 
on the ground that the supposed drawing, ac- 
ceptance, or indorsement, do not amount to such 
act, cannot be pleaded, and can only be taken ad- 
vantage of under the general issue of non - assumpit 
to which they amount. But all defences which 
admit the existence of a contract, but alledge that 
it was never binding, or that if it was, it was 
either performed or discharged before breach, may 
be pleaded specially“; though in general, matters 
which deny that the plaintiff ever had cause of 
action, are not pleaded, but are given in evi- 
dence under the general issue of non- assump- 
sit, which, as will be seen presently, puts the 
plaintiff on proof of his right of action: where, 
however, such defences lay more in the knowledge 
of the defendant than the plaintiff, as in the case 
of infancy and coverture, it is considered as fairer 


11 Salk. 304.—I. Ray m. 88,9. Com. Dig. tit. Pleader, E. 14. 
| N 3 | practice 
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PART II. practice to plead them in the first instance, or give 
notice of them to the plaintiff previous to the 
trial of the cause, as otherwise the plaintiff may 

be surprized by them at the trial; in which case 

the court will frequently grant a new trial, the 9 
expences of which may perhaps eventually fall on 

the defendant. Defences of the second descrip- 

tion, which admit that the plaintiff once had a 

right of action, are usually pleaded; and a tender, 


set - off, bankruptcy, or insolvency of the defendant, 
and the statute of limitations, must in all cases be 
pleaded*. 
1 Tidd, 375.— 1 Lord Raym. 153. f 
| | 5 
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CHAPTER FOURTH. 


OP THE EVIDENCE IN AN ACTION OF As- 
SUMPSIT ON A BILL, &c. | 


HE evidence which the plaintiff must adduce 


PART II. 
CHAP. 1 


— 


in support of his count, or declaration, in 


which the instrument on which his action is 
founded is set forth, may be considered with re- 
ference, fret, to the facts which must be proved; 


and, secondly, to the manner of proving those facts. 


With respect to the facts which must be proved, 


SeR. 1.—-Of 


the facts the 


the evidence is in all cases governed by the plead- — 


ings, it being necessary to prove every thing that 
is put in issue, and no more. When the general 
issue of nou-assumpsit is pleaded, the plaintiff must 


prove every material allegation in his declaration, 


the requisites of which have been already stated; 
but en an issue taken on a special plea, replica: 
tion, or rejoinder, it is only necessary for him to 
prove the particular point referred to the jury, for 
whatever is not expressly denied, is admitted by 


the pleadings; and on the same principle, where 


the issue lies on the defendant, as where it is joined 
on the plea of infancy, it is not incumbent on the 


plaintiff to adduce any evidence 1 in support of his 


declaration. | 
N 4. Under 
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Under the general issue, the plaintiff must prove 


— that the instrument declared on was made as stated 


in the declaration, either in words, or tliat its le- 


gal operation was as therein described“; he must 


also prove that the defendant became party to 
the bill as alledged in the pleadings*, In an 
action against an acceptor, the plaintiff must 
prove that the defendant accepted the bill either 
verbally or in writing*; and if the acceptancę 
was made by an agent, that he was legally au- 
| thorized by the principal“. In an action against 
several acceptars, the hand-writing or acceptance 
of each must be proved“, or that a partnership 
existed, and that an acceptance was made by one 
of them for himself and partners; and if the ac- 


ceptance was conditional, the event on which the 


condition depends, must be proved to have taken 
place. In an action against a drawer or indorser, 
the hand- writing of the defendant“, or a signa · 
ture by his agent having power to contract for 
him, must be established in evidence; and where 
a person, transferring a bill by delivery only, 
is the defendant, the delivery must of course be 


proved. It will also be incumbent on the plaintiff 


to substantiate in evidence his Interest in the bill, 
or in other words, how he became party to it!. 
The payee, or the bearer of a bill originally payable 


Ante 185, G, post. Ante 27. —Peake, 16, 
b Arte 186, post. I Ante 79, 188, 
© Ahite 76, 186. d Ante 55,6. 
Ante 24. Ante 187. 


3 . Ca. N. P. 135. 


to 


. ĩ .. ĩ 


1 


o © Md, as 
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| a 3 » ; P 4 
to bearer, has in general only to prove the delivery BART I. 


of it to himself“, though under suspicious ci 


cumstances, the plaintiff, when he claims as bearer 
only, and not as original payee, may be requir- 
ed to prove that he, or some intermediate person 
between him and the person who. transferred it to 


him, took it hand fide, and gave a valuable con- 


sideration for itèk, An indorsee must, in an action 
against the acceptor, in general prove the hand- 
writing of the first indorser, although the accept- 
ance was made after sight of the indorsement?, 
and notwithstanding the bill was payable to the 
drawer's own order, and indorsed by him *. 
Where the first indorsement was in full, directing 
the acceptor to pay the bill to a certain person, 


the plaintiff must prove the indorsement of such 


indorsee“; but where the first indorsement was in 
blank, it will be unnecessary in an action against 
the acceptor, to prove any of the subsequent in- 
dorsements, although they were in full *. But in 
this case, in order to render the evidence corre- 
spondent to the count in the declaration, which 
states the plaintiff to be immediate indorsee of 
the first indorser, all the subsequent indorsements 
must be struck out of the bill previous to, or at 
the time of the trial“. Where a bill is made 


I Ante 115,6. . m Peake, 20. 
* Bayley, 116, ante 11. Ante 116. 
1 1 N. 654. — Doug. ® Ante 118. 
630, 653.—Peake,225,—Esp. P Ante 118, 
180, ante 116, acc, Sayer, 223, 
Contra, ; . ST 


payable 
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PART IT. payable to the order of a fictitious person, it will ar: 


CHAP.IV. 

t—— not, in an action against any party aware of that aft 
fact, be necessary to prove an indorsemen t?. In In 
an action at the suit of an executor against Ml «ar 


the acceptor of a bill, on a promise laid to the Ar 
testator, the plaintiff must prove that the defend- sue 


ant accepted the bill in the testator's life-time* do 
And where a cash - note is the subject matter of a he 
set- off to an action at the suit of the assignees of me 


a bankrupt who issued it, the defendant must hat 
prove that the note came to his hands before the hin 


bankruptcy. | bei 
Where a drawer or indorser is defendant, as ane 
each is liable only in default of payment by ce] 
the acceptor, the plaintiff must, in order to shew dra 


the defendant's breach of contract, prove that he to] 
used due diligence to get the money from the oh 


acceptor*; thus he must, in certain cases, prove acc 
a presentment for acceptance“, and in general a the 
presentment for payment“; and in case of a re- the 
fusal to accept”, or pay*, a notice of the dis- but 
honour. In the case of a foreign bill, a protest pro 
for non- acceptance or non-payment, must also be of 1 
proved”: however, the plaintiff may prove cer- ] 
| tain facts, which will excuse the non-obseryance cas, 
| of-any of the above matters, as the drawers or by 
indorsers having no effects in the hands of the rati 

9 1 Ante 187. „ Ante 67. 
1 " 12 Mod. 4. Ane 130. | N 
| 6 T. R. 57. Ante 88. : 
* Comyn, 579, and the cases * Ante 158. 3 * 


referred to in the note to the Ante 90, 259. 
last edition, ante 188. 


drawee, 


OF THE EVIDENCE, &. 203 


drawee, or a promise by the defendant to pay, 


after full notice of the plaintiff's laches*.— Aqaba 


In an action against an indorser, it is not neces- 
$ary to prove a demand of payment of the drawer*. 
An indorser having paid a bill, must, where he 
cues the acceptor, the drawer, or precedent in- 
dorser, prove that it was returned to him, and that 
he paid it*; and where the acceptor of an accom- 
modation bill sues the drawer, he must prove the 
hand-writing of the defendant, and payment by 
himself, or something equivalent to it, such as his 
being in prison under a capias ad Satisfaciendum® ; 
and as the presumption of law raised by the ac- 
ceptance is, that the acceptor has effects of the 
drawer's in his hands, it will be incumbent on him 
to prove the contrary. In an action by the drawer, 
who has been obliged to pay the bill, against the 
acceptor, it is necessary to prove the acceptance, 


the demand of payment from him, and refusal; 


the return of the bill, and payment by the plaintiff; 
but for the above reason, it is not necessary to 
prove that the acceptor had in his bands _ 
of the drawer's*. 

It 1s here proper to remind the reader, that in 
case the plaintiff cannot substantiate his demand 
by evidence, in support of the count in his decla- 
ration on the bill, he may, as has been already 


— 


* Ante 68, 155 7 101, 132. © 3 Wils. 18. 
Stra. 441 .—Comyn, 579» 4 10 Mod. 36, 37. —1Wils. 
ante 99. 4 85. 


> Lord Raym. 743. 
shewn, 
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PART 11. | 5 
PARTLY Shewn*, resort to the other counts, which are 


i founded on the consideration of it. 


Fe 2550 The evidence which the plaintiff must adduce, 


the mann 5 5 | . Z 
of proviog considered with reference to the manner in which 


every material fact must be proved, is parol or 
written, each of which must be the best evidence 
the nature of the case admits of, 

With respect to parol evidence, the admissibility 
of a wit ness who had been party to a bill or note, 
was, in a late case, much restricted: it was de. 
clared by Lord Mansfield and the other judges, 
in Walton v. Shelley“, where the question dis- 
cussed was the propriety of admitting an indorzr 
of a note to prove that it was given on a usuri- 
ous consideration, that it is a rule of law, founded 
on public policy, that no party who has signed a 
paper or deed, shall ever be permitted to give tes- 
timony to invalidate that instrument which he 

| hath so signed, because every man who 1 is a party 
to an instrument gives credit to it. But since 
this determination, it was decided by the ma- 
jority of the court of King's Bench“, that in an 
action at the suit of an indorsee of a bill against 
the acceptor, the payee is a witness competent to 
prove that the bill was originally void. And it 
has been adjudged, that in an lion against the 


* Ante 189. b o'T. R. = wide Exp. 
1 1 T. N zoo, et wide 3 332.—Peake, 6 3 52, 224, ace. 
I. Ro 36» Esp. 10, 85, 298, —Peake, 40. 


8 Keny on Ch. J. Grose and —Trials per pais, 502.— 12 
12 J. 's acc. Ashhurst Mod. 9 297 cn 
J. contra, 


ö | maker 
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maker of a note, the indorser is a good wit- PARTIT, - 


ness to prove it paid*. 


the drawer of a bill, the acceptor may prove that 
he had no effects in his hands“; and Lord Mans- 
field admitted the maker of a note to prove, 
in an action against an indorser, that the date 
had been altered“. However, letters of an in- 
dorser, offered in evidence to impeach the indorsee's 


title, were rejected in an 


of a note, although the indorsement was made 
after the note was payable ' : and it has been ruled, 
that a person whose name is on a bill as indorser, 
cannot be a witness to prove a property in it in 
himself, and that it was indorsed to the plaintiff 
and from an old reporter 
it appears, that a person supposed to be the 
drawer of a bill, cannot without a release be called 


without consideration * 


to prove that he did not 


On the principle, that the plaintiff must adduce 


in support of his action 


power, he must in general produce at the trial 
the instrument declared on, in proof of the allega- 
tion in the special count, that it was made. 
Where, however, the original bill is lost, it will 
be sufficient to produce à copy, or give parol 
evidence of its contents; and therefore, where 
the defendant tore his own note of hand, a sworn 


& Peake, 6, 52. 
1 Fsp. 332. 
k Levy v. Essex, Sittings 
Midd, post. M. T. 1775. 


HAP. IV. 
In an action against CE 


action against the maker 


draw it *. 


the best evidence in his 


1 Esp. 10. 

m Egp. 85. 

"12 Mod. 345 a 297. 
— Trials fer pats, 502. 


iv. + COPY 
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, Copy was admitted as good evidence*. But in 


— these cases, sufficient probability must be shewn 


to the court, to satisfy them not only of the loss, 
but also that the original note was genuine, before 
the plaintiff will be suffered to read a copy, or 
give parol evidence of the contents : and it has 
been adjudged, that where the original note is in 
the hands of the defendant, the plaintiff must 
give him notice to produce it, or he will not be 
allowed to go into evidence of its loss or con- 
tents*. In an action against an acceptor, or an 
indorser, where he accepted or indorsed the bill 
after it was complete, and he had seen it, the 
mere production of the instrument accepted or . 
indorsed by him, will be sufficient evidence of 
its having been made, because such acceptance 
or indorsement admits the drawer's hand-writ- 
ing; on which principle it has been adjudged, 
that even proof of the forgery of the drawer's 
hand- writing is no defence for the acceptor or in- 
dorser, in an action at the suit of a bond fide 
holder, if the defendant accepted or indorsed the 
bill after the drawer's name was subscribed *. If, 
however, the acceptance or indorsement was made 
without sight of the bill, it will be incumbent on 
the plaintiff to prove the drawer's hand-writing, as 
evidence of the instrument having been made 


* Lord Raym. 731, | 127.12 Mod. 244.— Holt, 
p 1 Atk. 446. 117.—2 Barnard, Rep. B. R. 

2 Esp. 50.—Peake, 165. 82.—7 T. R. 504, 612. 

Stra. 442, 648, 946. — * Id ibid. 
Burr. 1354. —hBla. Rep. 390. t Id ibid. 
—1 Lord Raym. 444.— alk. 
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in In an action against an acceptor, the fact of his ne 
vn being @ party to the bill declared on, by having ac- - 
SS, cepted it, must in general be proved by the wit- 
re ness who heard him accept, if it was a parol ac- 
or ceptance ; and by production of the bill, and proof 


as of the defendant's subscription, or that of his 


in M- agent, if the acceptance was in writing. It has 
st been adjudged, that a witness who had only seen 
be the drawee write his name pending the action, 
n- for the purpose of shewing the witness his usual 
in mode of subscribing his acceptance, and thereby - 
il W to enable him to distinguish it from the pretended 
he acceptance of the bill in question, was not admis- 
or MW 5ible to prove the acceptance or the forgery of the 
of defendant's hand-writing, because the defendant 
0e might write differently from his common mode 
t- through design*. In general, the signature of a 
, party to an instrument may be proved, in case 
5 better evidence cannot be had, by comparing it 


n- with any other hand- writing of such party“; but 
le with respect to bills, it has been adjudged, that 
Ie the production of other bills proved to have 


f, been accepted by the defendant, is no evidence of 
le an acceptance of the bill on which the action is 
n brought“; and that in an action by the indorsee 
15 of a bill payable to the drawer's own order, against 


the acceptor, the admission by the acceptance of 
the drawer's subscription, was not sufficient evi- 


n ar idols R. 497.—Esp. 351» 
P. 236. —1 Gilb, % Esp. 14, 15. 
Evid. * Loft, 53˙4—4 T. | 


dence 
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PART 1 dence of the first indorsement, because compari⸗ K 
on of hands in these cases is not admissible“, 
However, since these decisions, bills admitted by 
the plaintiff to have been accepted by the defend- ; 
ant, were suffered to be given in evidence, for the 
Purpose of proving by dissimilarity of hand-writ- 
ing, that the supposed acceptance of the bill on II. 
which the action was brought was a forgery” g 
A confession by the drawee, of his acceptance, t 
though it will not be sufficient evidence of an ac- ; 
ceptance against any other party *, will be con- 
clusive against him *, though it was made pending 
a treaty for a compromuse*: The payment ot 
money into court generally, on the whole of the 
declaration, is also an admission of the defend- 
ant's signature; but an offer to pay a part as a 
compromise, is no evidence, because, as it has 
. been frequently said by Lord Mansfield, men 
f | must be permitted to buy their peace without 
| prejudice to them, if the offer does not succeed“. 
| In an action against the drawer or indorser of a 
bill, his signature may be proved by evidence cf 
f the same nature as that which may be adduced in 
F proof of an acceptance*. 
| With respect to the mode of proving the plains 
| tiff's interest in_ the bill, if he claims as payee or 


— | 


— 


— vo — — — 92 — — 92 © — 


89 — R C35 


0 | * Peake, 20. 2 H. B. 374.—2 F. K. 

= Y 1 Esp. 352. 8 Esp. 347. 

| ; * 1 Barnes, 317 ,—Esp. 139. i Bul. N. P. 236. —Gunn 

bi Stra. 648, 1051. — 12 v. Gullock, Westm. Sitting), 

Mod. 309. poet. Trin. T. 1775. 
1275 143.— Bul. N. FP. iz Mod, 309. 

236. 


bearer, 
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bearer, the mere production of the bill, contain- BA 


ing words authorizing a transfer by delivery, will, 


as it has been already observed, be in general 
sufficient; though indeed in certain cases, he 
will be put to prove what consideration he gave 
for the instrument“. If the plaintiff claims by 


indorsement, he must in general prove the first 


indorsement 5, which is done by calling a witness 
to prove the indorser's hand-writing, in the same 
manner as the acceptor's hand-writing must be 
proved; and confession by any one of several 
indorsers not in partnership“, will not be suf— 
ficient evidence of an indorsement, except 
against the party making such admission. In 
an action by a drawer or indorser, who has 
been obliged to take up a bill in consequence of 
the acceptor's refusal to pay it, he should, if the 
acceptor be defendant, prove the payment by 
himself, by producing the bill with a receipt 
on the back of it); and as a general receipt 1s 
primd facie evidence that the bill was paid by the 
acceptor, the plaintiff must in such case be pre- 
pared with other evidence of payment by him- 
self“. In an action at the suit of an acceptor 
having paid an accommodation bill spra protest, 
against the drawer of it, it is presumed that the 
protest would be presumptive evidence of the 


Arte 51, 2010 Jord Raym, 742, ante 
 Ante201. | 1 
* Peake, 16. k Peake, 26, ante 157. 


# 1 Barnes, 317.—Esp. 15. 
" plbain- 
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b. plaintiff 's having had no effects of the drawer” $ 


— in his hands“. 


In proof of the breach of the tar s con- 
tract, when it is necessary to prove a presentment 
to the acceptor for payment, and a refusal to pay, 
the protest will, in the case of a foreign bill, be 
sufficient evidence of those facts; but in the case 
of an inland bill, the bill itself must be pro- 
duced”. Where notice of non- acceptance or non- 
payment must be proved, a protest must, as we 
have already seen, be also proved, if the bill was 
foreignꝰ; the mere production of which, without 
Shewing by whom it was made, will be sufficient“; 
and in proof of notice of the dishonour of a bill 
having been given, it will be sufficient to shew that 
a letter containing information of the fact was put 
in the post“, or left at the defendant's house“; 
but to entitle the plaintiff to give such facts in 
evidence, he must give the defendant notice to 
produee the letter which was sent or delivered“. 
1 Ante 163. 24d ibid. Holt, 20). 

n Beawes, pl. 220.—2 Mol- v2 H. B. 509.—Poth. pl. 
loy, c. 10, 8. 25.—Bul. N. P. 148. 

270.—4 T. R. 175 kin. 1 Esp. 5. 


272, pl. 1. | * Peake, 165. 
* 12 Mod. 345, ante 202. hs 
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01 


OF THE VERDICT, AND DAMAGES, &c. 211 


CHAPTER FIFTH. 


OF THE VERDICT, AND DAMAGES, IN AN AC- 
TION OF ASSUMPSIT ON A BILL, &. 


— 


8 amount of the DAM Ad Es to which the 
plaintiff is entitled, necessarily depends on 
the liability of the parties to the instrument; the 
nature of which liability has already been consi- 
dered in that part of the work which treats of the 
drawing, acceptance, transfer, and dishonour of 


in general, the sum for which the bill is payable; 
may be recovered, and in certain cases, interest, 
and such expences as may have been occasioned 
by the dishonour of it. - 

With respect to the principal money, or that sum 


PART II, 
CHAP. V. 


— 


bills, and from whence it may be collected, that 


which is payable on the face of the bill or note, 


the plaintiff is in general only entitled to recover 
the sum actually due to him, and therefore a per- 
son having been paid the whole, cannot maintain 
an action as trustee for any of the other parties to 
the bill“; and if the plaintiff has been paid only a 
part, even by a person not party to the bill, he 
cannot recover more than the sum that remains 


3 Wils. 46. 
O 2 due 
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due to him®*; for a partial as well as a total satis- 


faction to the holder, enures to the benefit of all 


the parties liable on the bill. On the same prin- 


ciple, if the plaintiff has only given a consideration 


for part of the money for which the instrument 
was drawn“, or the consideration which was to 
have been given by him has in part failed“, he 
will only be entitled to such damages as he has 
really sustained. It is, however, reported to have 


been decided, that if a bill is drawn in the regular 
course of business, or for money really due from 


the drawee to the drawer, in such case an indorsee, 
though he has not given to the indorser the full 
value of the bill, may recover the whole sum for 


which it is payable, and be the holder of the overplus 


as a trustee for the indorser*. Where a bill or note 
is payable by instalments, and it contains a clause, 
that on failure of payment of any one instalment, 


the whole shall become due, the holder is en- 


titled to recover the whole amount of the sum 
for which it was given; but where the instru- 
ment does not contain such a clause, it 1s 
doubtful on the authorities, whether the holder 
can legally take a verdict for more than the in- 
stalment due. According to the case of Beck- 
worth against Nott *, and several other cases cited 
by Lord Loughborough, in giving the opinion of 
d Cowp. 571.—1 Hf. B. 88. 4 Peake, 216, ante 51,2. 
a—Peake, 52, acc. 2 Wils. 162, Esp. 261. 


contra. Co. Jac. 505. —Jenk. 333. 
by Peake, 61, — Esp. 261, 


ane 51. 


the 
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the court in the case of Rudder v. Price“, the PART IL, 
| plaintiff i is entitled to the whole sum for which 


the note was given; but according to other cases, 
and particularly that of Ashford v. Hand, the 
plaintiff is only entitled to the instalments due at 
the time of commencing the action. Where, at 
the time of the trial, nearly all the instalments are 
due, the jury will frequently, for the sake of avoid- 
ing another action, give the whole sum in da- 


mages. If the plaintiff takes a verdict for more 
than he is entitled to recover, the court will either 
make him correct the verdict, and pay the costs 


occasioned by his misconduct, or grant a new 


trial“. 
When interest is made payable by the intru- 
ment itself, there is no doubt of its being reco- 


verable; and as, according to several cases“, inte- 
rest is in general payable on all liquidated sums 
from the instant the principal is due, it is reco- 
verable on all bills of exchange and notes of hand 
payable at a day certain, or after demand, if pay- 
able on demand, for money lent*, and for money 
paid; but not for goods sold, or work and la- 


bour *. In some cases, it is said that interest is pay- 
able from the date of the note, as where it appear- 


ed on the face of it to have been given for money 


s 1 H. B. 551. * Bla. Rep. 761.— Marius 
» Andr. 370. 13.—3 Wils. 265. — Bunb. 
i 1 H. B. 88.—Cowp. 571. 129.—2 T. R. 58. 
—PBayl. 90, acc, 2 Wils. 262, | Burr, 1077, acc. Sel. Ca. 
_— contra, Evid. 164, contra. 
z Wils. 265.—2 Bla. Rep. ® 1 H. B. 30g, 
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lent"; but it is generally understood that a bill 


or note carries interest only from the time of the 


5 469. 5 eln Reg. 357. 


demand of payment, unless the delay was occa- 
sioned by the defendant, as by his being out of 
the kingdom at the time it was due“; for interest 
being in the nature of damages for non-payment, 
it would be unreasonable to suffer the holder, by 
his own laches, to acquire a benefit, and to sub- 

ject the drawer, acceptor, or indorser, to damages, 


when they were guilty of no default”. On this 


rinciple it appears to have been decided“, that 
interest is only payable from the time the protest 
was made. It has been observed, that a neglect to 


procure a protest upon any inland bill for the 


payment of 20l. or upwards, will perhaps preclude 
the holder from recovering such interest or ex- 
pences from any person entitled to notice of the 
non- acceptance or non-payment ; but it is clear 
that it will not preclude his recovering from any 
other person. | 
With respect to the time when interest 
stops, Lord Mansfield declared', that the ge- 
neral practice of the associates, in taking da- 
mages in cases where the debt carrie 4 interest, 


was to stop at the commencement of the action; 


which practice was not founded in law, but in mis. 


f Prac. 94 357. F ng 0 cites 3 and 4 


63, 64. 992. 6 Mod: 80.—Salk. 31. 


Ante 133, Prac. 10 357. —Stra. 910. 
7 Mod. 138. In Robinson against Bland, 
1 10 Mod, 38,—2 Bla, Com. Burr. 1085. | 


take 
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take and misapprehension ; and that in point of 


justice, interest should be carried down quite to 


the actual payment of the money. But as that can- 
not be, it should be carried down to the time 
when the demand is completely liquidated, by 
the judgment being signed, by which means 
complete justice is done to the plaintiff, and the 
temptation to a defendant to make use of all the 
unjust dilatories of chicane, is taken away: for 


PART II. 
CHAP.V, 


if interest were to stop at the commencement of the 7 


suit, where the sum is large, the defendant might 
gain by protracting the cause in the most ex- 
pensive and vexatious manner. 

The only expence which the holder of a bill can 
be put to by the dishonour of it, is that of the 
charge for noting and protesting, and therefore 


he cannot demand more of any of the parties to 


the bill, than a satisfaction for that expence. But 


a party who has been obliged to pay the holder, 


in consequence of the acceptor's refusal, frequently 


such as re-exchange, postage, commission, and 
provision“. Re-exchange is the expence incurred 
by the bill being dishonoured in a foreign coun» 


try, in which it was payable, and returned to the 


country in which it was made or indorsed, and 
there taken up : the amount of it depends on the 


course of the exchange * between. the countries 


"2 To Ke £2 b. 2, I. 10, and Smith's 
v For the nature of ex- Wealth of Nations, 2d vol. 144, 
change, see Mont, Esp. L. 213, 234. 
; 0 4 through 


4s put to other expences by the return of the bill, 
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End through which the bill has been negotiated. It n 
is said“ that the relative abundance or scarcity of f 
money in different countries, is what forms the t 
exchange between those countries. In the draw- t 

ing of bills on a foreign country, the value of h 

money in that country is the first thing to be en- r 


quired into: thus, for instance, supposing 71, ooo y 
livres tournois are worth 6031. 19s. 10d. English t 
money sterling, and that an English merchant | 

has sold goods of the value of 6031. 198. 10d. to a t 

Frenchman, who wishes to pay him for the same ] 
by a bill of exchange payable in France, the bill t 

must of course be drawn for 71, ooo livres tour- s 

nois: if, at the time the bill is due, the exchange 1 
is in favour of France, and consequently the | 

value of 71,000 livres tournois exceeds that of | 

6031. 19s. 10d. Englich money, and the bill is 

returned to this country, and the drawer, or an | 

indorser, is called on to take it up, he may, as in 
the case of Mellish v. Simeon“, be obliged to pay 
3ogl. 4s. gd. more than the amount of the bill, 
MM which sum forms what is called the re-exchange, 
| and is, as it has been said, the difference between 
the draft and the re-draft”. It appears that the 
drawer of a bill 1s liable for the whole amount of 
the re-exchange occasioned by the circuitous mode 
of returning the bill through the various countries 
in which it has been negotiated, as much as for 
that occasioned by a direct return, although pay- 


Ante 215, n. v. I Amb. f. 674. 
2 H. B. 378. e 0 


ment 
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ment of the bill was expressly prohibited by the PARTI.” 
laws of the country on which it was drawn *. Be. 


tween this country and India, it is not customary 
to make a distinct charge for re- exchange; but it 
has been the constant course with respect to bills 
returned protested from India, to allow at the 


. Tate of 1os. per pagoda, which includes in- 


terest, exchange, and all other charges*. It ap- 
pears from the case of Francis against Rucker“, 
that the drawer and indorsers of bills drawn in 
Pennsylyania, on any person in Europe, and re- 
turned protested for non- payment to that country, 
are liable to the payment of 2ol. per cent. ad- 
vance. With respect to provison, it is said by 
Pothier ©, that it is usual for the holder of a bill 
to allow his agent, to whom he indorses it for the 
purpose of receiving payment for him, a certain 
sum of money called provision, at the rate of so 
much per cent. to recompense him not only for 
his trouble, but also, if such agent is a banker, 
for the risk he runs of losing the money he is ob- 
liged to deposit with his correspondents in differ- 
ent places, for the purpose of re- paying his prin- 
cipal the amount of the money received on the 
bills. And it is said, that a half per cent. is not 
an unreasonable allowance, whether the agent is 
a banker or not. „ 

The charges above enumerated, are the only 


legal ones, nor can any extraordinary expences, or 


2 Ante 64. b Amb, 672. 
A 2 1. R. 52. * Pl. 86, 87, 88. 
55 5 5 OSS, 
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DARD Us. loss, which the holder or other parties may be put 
co by travelling, or by some advantageous en- 
gagement being delayed or defeated by the want 
of punctual payment, be in any case legally de- 


manded*. 
© Love, 235, cites Lex Merc, 461.—Poth. pl. 63. 
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PART 11. 
CHAP.VL. 


— 


CHAPTER SIXTH, 


OF THE ACTION OF DEBT ON A BILL, &c. AND 
OF PROVING IT UNDER A COMMISSION OF 
BANKRUPTCY, | ; 


— 


T HE remedy by action of debt, to enforce 
payment of a bill or note, and the prof of 
it under a commission of bankruptcy, remain to be 
considered 1n the present chapter. 


The action of debt on simple contract was for- se See r.—Of 
merly much 1n use, but was afterwards disused te debe 


on account of the law wager*: it has lately revived, 
and is now become a common action for the re- 


covery of money due on simple contract. The 


principal advantages arising from adopting this re- 


medy, are, first, that the plaintiff need not execute 


a writ of enquiry after a judgment by default ; and, 


Secondly, that the defendant must, in all cases where 


the action is founded on a specific contract, as in the 


case of an action of debt on a bill of exchange, put in 


special bail, on bringing a writ of error“ The 
action of debt on simple contract, cannot be main- 
tained against executors or administrators *, ex- 


* Gilb. on the Action of » Pul. and Bos, Rep. C. P. 


Debt, 363,4. 249. 
65 2 Plowd, 182.—1 Lev. 200. 
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cept by custom in the city of London“; and it 
has been adjudged *, that debt on a bill of ex- 


Change cannot be brought by the payee against 


the acceptor ; first, because no privity of con- 
tract exists between those parties; and, secondly, 
because in an action of debt on simple contract, 
the consideration which creates the debt or duty, 
ought to be shewn, which is not the case in a de- 
claration on a bill ; and an acceptance is only in 
the nature of a collateral promise or engagement 
to pay, which creates no duty“: but it 1s pre- 
sumed, that if this adjudication were re- consi- 
dered, it would be decided differently; first, be- 
cause it has been adjudged with respect to 
privity of contract, that if one man deliver 
money to another to pay over to a third per- 
son, the cestui que ue may maintain an action of 
debt against the bailee to recover it“; and the 
acceptance of a bill amounts to a promise in law, 
to pay the person in whose favour it is drawn the 
amount of it'; and, secondly, because an ac- 
ceptance is not a collateral engagement, nor is it 
similar to a promise by A. to pay the debt of B. 
if B. does not, an argument which was adduced 
in support of the doctrine: and lastly, because, 


4 8 Co. 126, a. 
Hard. 485.—1 Wils. 185. 


—1 Mod. 285.—Gilb. on the 


Action of Debt, 364, ante 191. 
—Com. Dig. tit. Debt, B. 
ace. 12 Mod, 345.—Claxton 
v. Swift, 2 Show, 482.—Bayl. 
94, contra. 


f Rol. Ab. 597, pl. 4, 10. 
—Dyer, 21, a. | 

s 1 Salk. 125, pl. 5.—Vin. 
Ab. tit, Bills, N.— 1 H. B. 
602. | 

h Cro. Jac. 687.—2 Rol. 


441, 597, I. 55.— Vel. 23. 
i Lord Raym. 88. 


wherever 
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wherever the common law or custom raises a PART 77 
duty, debt lies for it“; on which ground, Twisden w——— 
J. held that indebizatus as5umpsit would lay on a bill 
of exchange at the suit of the payee against the ac- 
ceptor*. In Rumball v. Ball“, the plaintiff reco- 
vered in an action of debt on a promissory note; 
and in another reporter it is said, that debt will lie 
against the maker of a note, but not against an 
indorser“; but in Welch v. Craig“, it was held 
that debt would not lie upon a note; but as it 
has been observed, it does not appear by or 
against what particular party that action was 
brought *. 

The means which the holder has of obtaining 5. Seft.2,—Of 

proving a 


satisfaction, where any of the parties liable to bill or note 


under a 


him on the instrument has become bankrupt, „ commission 


have been already so ably treated of by a gentleman ey. nkrupte 


to whose labours the public are highly indebted, 
that it will not be necessary in this Treatise to 
discuss the subject at large. 
Since the statute 7 Geo. I. c. 31, and 5 Geo. II. 

c. 30, s. 22, the holder of a bill or note, whether 
due or not at the time of the bankruptcy, may in 

all cases, if in possession of it at that time, either be 

petitioning creditor in respect of it, or prove it 
under the COMMISSION 3 ; and even where it is not 


Hard. 26. —Com. Dig. 285.—1 Ventr, 152. —Comb. 
tit. Debt, A.—Ld. Raym. 88. 204, contra. 
k Ventr. 152. Holt, 296. 10 Mod. 38. 


12 Mod. 345,—Skin. 346, * 1 Mod. Ent. 312, pl. 13. 


acc, 1 Freem, 14.— 1 Mod. Stra. 680.—8 Mod, 373. 
a Bayl, 945 n. e. 
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eb Vi. due, may receive a dividend of the bankrupt's 
estate in the same proportion as the other cre- 
ditors, interest at the rate of fl. per cent. only, 
being deducted for the time the bill or note bas 
to run; and the bankrupt is in such case dis- 
charged from all liability on the instrument, in 
case he obtains his certificate, as much as if it had 
been due before the act of bankruptcy. It has 
been adjudged, that where a person has put his 
name to a bill or note, for the accommodation of 
another, and has another bill or note as a security 
for his having done so, in his possession at the 
time of the bankruptcy he may prove such bill, 
although he did not pay the accommodation bill 
until after the bankruptcy: for a bill or note is a 
legal security, creating an absolute debt at law, 
and consequently gives a right to prove, although 
the holder may not have sustained any damage at 
the time of such proof; the dividends being ne- 
vertheless withheld until it appears what damages 
he has sustained, and whether he has exonerated 
the bankrupt's estate from the payment of what 
he is himself liable v. 8 
It is difficult to collect from the cases, how far 
the holder of a bill or note, not in his possession at 
the time of the bankruptcy, is entitled to prove it 
under a commission against the acceptor or maker. 
1t has been decided, that when a bill or note is 
drawn before, but indorsed after the secret act of 


mm amo Jo — —. — — — 32 „ T—? 


* 


— — — Ange . 8 844 — ênw 3 1 


» Cooke's Bkpt. Laws, I 59, 366.—2 H. B. $70.—Esp- 
end cases there 2 T. R. 134. 5 
f | 0 | 8 bank- 
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bankruptcy of the acceptor, to another person, PART In. 
the indorsee, although he cannot set-off the 


amount of the sum payable, to any demand on: 
him by the assignees, because the statute 5th G. II. 
c. 30, relates only to mutual debts due before the 
bankruptcy, yet he may be a petitioning creditor 
for the amount, or prove 1t under the commission, 
because he stands in the place of the person from 
whom he received the instrument; and the debt 
is not created by the indorsement, but by the 
acceptance of the bill, or by making the note“: 
nor will the circumstance of a note being indorsed 
after it was due, make any difference“. 

It is also said, that when the holder of a bill or 
note proves it under the commission against the 
person who ultimately ought to pay it, before 
the indorser is called upon, such indorser has an 
equitable right to stand in the place of the holder, 
and receive the dividends upon his debt* ; and it 
seems that an indorser may, on the terms of 
bringing the amount of the sum payable into 
court, file a bill against the holder, to stay his 
proceeding at law against him, until he (the 
holder) has been before the commissioners to 
prove his debt, that he may thereby become, as 
it were, a trustee for the indorser* ; but this equity 
of the indorsee to stand in the place of the prin- 

1 Cooke, 567.—Stra. 1234. s Bingley v. Maddison, B. 
—1 T. R. 114.—6 T. R. 57. R. Mich. T. 1783, Cooke 19. 

Cooke, 19, 164, cites 1 t Cooke, 153, 210, 211, 


Atk. 73.—2 Wils. 155, et and cases there eited. 
vide Stra. 744, u. J. Cooke, 211. 


cipal 
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FARTIT. cipal creditor, is 50 far qualified, that he is not 
2: tea Tos entitled to a dividend from the bankrupt's fund, 

to the prejudice of any other debt the principal 
creditor may have against the bankrupt's estate*, 
And according to what fell from Lord Kenyon 
Ch. J. in the case of Cowley v. Dunlop“, if the 
holder who has proved under the commission 
against the acceptor, has received dividends on 
the bill in the same proportion as the other cre- 
ditors, an indorser who has afterwards been com- 
pelled to pay the. sum remaining due on such 
bill, cannot come in and again prove the bill, 
because the same debt cannot be proved twice 
under the same commission. | 
Unless the holder whom an indorser has been 
obliged to pay, has proved before such payment, 
it seems doubtful whether or not the indorser 
can afterwards come in under the commission. 


According to some cases“, he may, on the prin- 
ciple that the debt accrues by the acceptance; Ty 
but in other cases, it has been decided, that the t 


payment being after the bankruptcy, the indorser t 


cannot prove, because, by paying the bill, he ac- b 
| quired a zew cause of action against the acceptor, h 
" - and at the time of the bankruptcy he had no de- 25 
mand against him”. The last case on this ques- 1 
tion; Vi 
IS Cooke, 1555 211, cites mas, and ex parie Bingley v. h 
3 Yen. jun. 243. Maddison, 7 T'. R. 567 to 
* 7 T. R. 587,2. 577. ,—Ambl. 672. 5 
x Cooke's Bkpr. L. 19, Y Cooke's Bkpt. L. 165, 57 
163, cites ex parte Brymer, 202, 269.— 1 H. B. 640 — 90 


ex parte Seddon, ex parte Tho- 


4 T. R. 714.—Cowp. 3 8 


Stra. 


OF THE ACTION OF DEBT, &c. 225 


tion, is that of Cowley v. Dunlop“, in which the PART IL. 
court of King's Bench was equally divided. The maar 


only circumstances necessary to be here Stated, 

were as follows :—A. for the accommodation of B. 

accepted a bill drawn on him by B.; and B. in 
return, accepted a bill drawn on him by A., and 
it was agreed that each party should pay his own 
acceptance. Both bills were negotiated. B. be- 
came a bankrupt: the bill accepted by him was 
proved by an indorsee under his commission, 
and a dividend was paid; after which A., as 
drawer, was obliged to pay the residue remain- 
ing due on the bill accepted by B., and as acceptor 
of the other bill, was obliged to pay that also. 
B. obtained his certificate, and the question was, 
whether such certificate discharged him from all 
liability to A.? It was argued by Mr. J. Laurence, 
that inasmuch as the payment by A. in discharge 
of the bill accepted by B. arose out of a trans- 
action constituting a debt payable in futuro, an- 
terior to the bankruptcy, B. was discharged: 
that if 4. had never negotiated the bill accepted 
by B. there could have been no doubt but that 
he might have proved it under the commission 
against B., and the eircumstance of his hav- 
ing negotiated the bill, could not make any differ 
ence, Or his situation was not worse than 1t would 
have been it he had not parted with the bill ; for 

2 Stra. 1160, — 3 Wils. 16, suyson v. Woodbridge, Doug. 


528.—2 Bro, 615.—1 T. R. 166, 
599.—2 Bla, Rep. 840,—Hee * 7 T. R. 565. 


D 
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BOAT Vi. if the indorsee had returned the bill to A. he would 
have stood just in the same situation as if he had 


never parted with it, and might have proved it 
under B.'s commission, though he had not the bill 
in his possession at the time of the bankruptcy, 
as appears by the cases ex parte Brymer, and ex parte 
Seddon* : and the indorsee having proved the 
bill under the commission, would not make any 
difference; for having done that, he could only 
call on A. for the deficiency beyond the dividend 
paid by B., which was just what 4. would lose if he 
had kept the bill and proved it himself, in which 
case the certificate would have discharged B.— 
Mr. J. Grose was of the same opinion, and urged 
that B. was discharged, because, although whilst 
the bill was in the hands of the indorsee, A.'s 
right therein was suspended, yet by his subsequent 
payment of it, he was remitted to his old right, 
which arose on the bill, and not on a fact colla- 
teral to it: that as to the cases of Brooks v. Ro- 
gers, and Howis v. Wiggins“, the gentlemen in 
the court of Chancery conceived that those decis 
sions were directly in opposition to their daily 


practice; and with respect to the case of Brooks 


v. Rogers, it was remarkable that the Lord Chan- 
cellor, who in 1791 determined that case as Chief 
Justice of the court of Common Pleas, so doubt- 
ed of it, that upon re- considering it in the case ex 
parte Seddon, he over - ruled it, and permitted the 


Ante 224, n. X. » Jute 224, n. y. 


debt 
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debt to be proved.—On the other hand, Mir. J. PART IT. 
Ashurst insisted, that in this case there was no other d — 


consideration for the bills than the mutual accept - 
ances, and it was part of the original agreement, 


that each was to pay his own, and therefore there 


could not be said to be any debt existing by or 


from either party, provided they had kept to their 


several stipulations; consequently no debt could 
arise but by failure of the parties: and it was 
laid down in Chilton v. Whiffin®, that no debt can 


be barred, but what was contracted with certainty 


before the act of bankruptcy; that this was the 
common case, where the cause of action arises 
after the bankruptcy, though founded on a pre- 
existing ground; and therefore B. was not dis- 
charged by his certificate. Lord Kenyon Ch. F, 
who was of the same opinion, said, that the case 
ex parte Brymer, and ex parte Seddon, relied on 
by Mr. J. Laurence and Grose, only proved, that 
though the indorser of a bill of exchange was not 
in possession of it at the time of the bankruptcy, 
yet if he gets possession under a person who had 
a legal title to it, he may come in and prove his 


debt under the commission, and he is then remit- 


ted to his former title; but his Lordship declared 
that he yielded to that proposition with this quali- 
fication, that the indorser has a right to call on the 
acceptor for payment, if the acceptor has not been 


called on by some person who had a better right 
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. to require payment. In the present case, the 
estate of B. had paid a dividend on the bill to 
the indorsee, and the bill could never be proved 
again under the commission. But when A. as 
drawer, had been called on to pay the residue, 
another liability, as for money paid, arose, from 
which liability B. was not discharged by his cer- 
tificate. | 

A bill or note of above six years standing, 
will support, or may be proved, under a com- 
mission, for the debt still exists; and no one 
but the holder can avail himself of the statute of 
limitations; but where the bankrupt himself ap- 
plied to set aside the commission, on the ground 
that the petitioning creditor's debt was discharged 
by the statute of limitations, it was accordingly 
Ssuperseded*. Wherever the holder of a bill or note 
would not, in the case of the solvency of a party 
to it, have been entitled to maintain an action 
against him, as where he has been guilty of laches, 
he cannot prove the amount of the instrument 
under a commission against such party *. 

When the holder of a bill is entitled to prove, 
he may do so, not only under the commission 
against the acceptor, but also under that against 
the drawer or indorsers; and he may at the same 
time maintain an action against any party to the 
bill, who is solvent. Where the person in pos- 

4 Stra. 746, n. I.—1 T. R. *f Wilks v. Jackes, cor. Lord 


Kenyon, 19 December, 1793, 


405+ | 
Cooke, 167, 168, Cooke, 168, 


session 
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session of a bill or note, applies to prove it before 


he has received a part of the sum for which it wass 


payable, he may prove for the whole amount under 
all the commissions, and receive a dividend out 


of each estate on his whole debt, provided he does 


not receive more than 208. in the pound upon it, 


notwithstanding he has between such proof and 


the dividend, received a part of the amount from 


a solvent or other party to the bill*; but if the 


holder has received a part antecedent to his appli- 


cation to prove, he can only prove the residue re- 
maining due". If a person discounts bills for an- 


other, who afterwards becomes bankrupt, and the 
holder proves the aggregate amount of the bills, ex- 


cepting them as a security, and any of the bills 


are afterwards paid in full, the amount of the bills 
paid must be deducted from the proof, and the 
future dividends be paid upon the residue of the 
debt only. And where bills have been given as 
a security for a general balance, or for a debt ex- 
ceeding their amount, and upon a bankruptcy the 


creditor has proved the whole amount of his debt, 
excepting such bills, if any of them are duly ho- 


noured, or by any means fully satisfied, they must 
be taken as a payment pro lanio, and the future 
dividends made upon the residue of the debt. Al- 
though a bill or note is drawn by way of accom- 


* Cooke, 151, cites i Alk. i Cooke, 155, and cases 


107, q, et vide 2 Atk. 109.— there cited, 


2 Vez. 113, acc. 2P, W. 4 Cooke, 119, 120, 156, 
contra. and cases there cited. 

Id ibid. | 
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- modation, yet the party holding it for a valuable 


consideration, is entitled to prove against all the 


parties but those from whom he received it, to 
the whole extent of it, and to receive the divi- 
dends, provided they do not amount to more 
than 205. in the pound on the consideration which 
he gave. 


It has been decided, that the costs and charges 


of protesting bills before an act of bankruptcy, 
may be proved ; but that those accrued afterwards 
cannot '; nor is the holder of a bill or note en- 
titled to any interest accruing after the date of 
the commission 1ssued *; nor, where the act of 
bankruptcy is ascertained, to any accrued after 

the bankruptcy“: but the creditor may prove the 
full sum for which the notes were given, notwith- 
standing he received 5l. per cent. discount. And 


where there is a surplus, the holder of a bill or 


note is entitled to interest, where it is payable 
on the face of the instrument, or tliere is other 
evidence of a contract to pay it“. 

A dividend of the bankrupt's estate having been 


declared by the commissioners, an action may be 


maintained by the holder of a bill for his share of 
the dividend against the assignees, if they refuse 


* Cooke, 157, and cases * Bayl. 94. 

there cited. o Cooke, 173,182,—1 Atk, 
1 Cooke, 173.—Ambl. 672. 151. 

—2 Bro. 597.—1 Atk. 140. „2 Vez, jun. 295 Cooke, 
Cooke, 173, 181,2.—1 535. | 

Ark. 151. 
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to pay him; and in such action the proceedings BART Vi. 
before the commission will be conclusive evidence 
of the debt; nor will the defendants, as assignees, 

be suffered to set-off any debt due from the plain- 

tiff to the bankrupt". 


4 Brown v. Bullen, Doug. 407. 
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APPENDIX. 
1 8 ey 
DECLARATIONS ON FOREIGN BILLS OF | 
EXCHANGE, 
| Hilary Term, in the 39th Year. of 
Way. the Reign of King George the Third. 
—— to wit. A. B. complains of C. D. being in the 


custody of the Marshal of the Marshalsea of our Lord the 
now King, before the King himself: for that whereas 


Declaration 


at the suit 


the drawer 
against the 


acceptor. 
the said A. B. on the day of , in the year of our 
Lord , in parts beyond the seas, to wit, at , that 
is to say, at , in the county of , according to the 
CE | usage 


a This should be the date of the bill, or if it has no date, the day it issued; 
or if that cannot be ascertained, the first day it can be proved to have existed. 
(10 Mod. 311.—Stra. 22, ante 43).—If a bill has by mistake been dated dif- 
ferently to the intention of the parties, the declaration should be as follows: 
On, &c. {the time intended} at, &c. made, &c. bearing date by mistake 
« the day of „but meant and intended by the said A. B. to 
ebe dated on the said, &c. aforesaid, and then and there directed, &c. by 
* which said, &c. he the said A. B. then and there requested, &c. to pay, 
* &c. after date (that is to say) after the said, &c. when the said 
** bill of exchange was so made, and meant, and intended to be dated (as afore- 
* said) to the order, & c.“ and in the conclusion, the liability and promise to 
pay, should be stated to be“ according to the tenor and effect, true intent and 
meaning of the said bill of exchange. As to declarations on bills, the date 
of which has been altered, vide ante 62. 


b The bill must be stated to have been made at the place where it bears 
date, though the venue may be laid ia another place for the purpose of tri 4 
(Salk, 669.—Cowp, 178.—Mod. Ca. 228.— Com. Dig. tit. Action, N. 7.); 
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usage and custom of merchants from time immemoria] 
used and approved of ©, made his certain bill of exchange 
in writing“, his own proper hand being thereunto sub- 
Scribed®, bearing date the same day and year aforesaid“, 
and then and there directed the said bill of exchange to 
the said C. D. (by the name and addition of Mr. C. D.s), 
by which said bill of exchange he the said A. B. then and 
there requested“ the said C. D. to pay after date i of 


that his first of exchange (second and third of the same 


tenor and date not paid), to the said A. B. or order #, the 


but the omission of the venue can only be taken advantage of by special de- 
murrer.—16 and 17 Car. II. c. 8, s. 1.—4 Ann, c. 16, 8. 1. : 

e This allegation has been adjudged to be unnecessary.— Lord Raym. 88, 
175, 1542.—Carth. 83, 269, 270.—Lutw. 279, ante 184,5. 

d A bill made by an agent may be stated to have been made by the princi. 
pal (12 Mod. 346, ante 186.—1 H. B. 313.—6 T. R. 659); but it is usual in 
zuch case to state, that the said A. B. by one E. F. his agent in chat be. 
half, on, &c. at, &c. made, "gel 

e This statement is unnecessary. Lot Raym. 1376, 1484, 1542.—8 Mod, 
307.—Stra. 512, 399. 

f These words are superfluous.—2 Show. 422. 

g The direction of the bill should be stated according to its legal effect; and 
it has been adjudged, that in an action against the acceptor on a bill directed to 
him, or in his absence, to J. S. the conditional direction to F. S. need not 
be stated (12 Mod. 447); and on the same principle, if a bill is directed to 
two, and accepted only by one, it need only be stated to have been 8 8 to 
him. 

kh The bill is to be stated according to its legal aeration (Burr. 323, 2611, 
—Cowp. 832.— Blacks. 947).—Thus, where the payee is a fictitious person, 
the bill may be stated to be payable to the person in Whose favour the indorse- 
ment was made, or to bearer (Aube 187. —1 H. B. 313.—3 T. R. 182.—3 T. 
R. 481.—1 H. B. 569); and when a bill has through ignorance or mistake 
been made payable to a wrong person, it may be stated to have been payable 


| to the proper one.—4 T. R. 470. 


If the bill is payable at usance, the length of it must be shewn, as follows? 
at usance (that is to say, months after the date thereof ).—Salk. 
131.—3 Keb. 645.—Bayl. 108. 

3 If the bill is payable to the drawer's own order, it may be stated to have 
been payable to himself (2 Show. 8.) ; but the usual way is to state the bill to 
have been made as it real}? was, and to make an averment that the bill was not 
indorsed. 


Sum 
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sum of ten pounds &, for value received; which said bill APPEN- 
of exchange he the said C. D. afterwards, to wit, on the Wie : 


same day and year aforesaid, at  _ aforesaid, upon 
sight thereof, accepted according to the usage and custom 
of merchants!: by means whereof, and according to the 


said usage and custom of merchants, he the said C. D. 


then and there became liable to pay to the said 4. B. the 
said sum of money in the said bill of exchange specified, 
according to the tenor and effect of the said bill of ex- 
change, and of his said acceptance thereof ®. And being 


k Where the money in which the bill is payable is foreign, it is usual, though 


perhaps unnecessary (Bayl. 113.—1 Wils. 185.—4 Bro. Parl. Cas. 604), to 


make an averment at the end of the count on the bill, as follows: With 
« this, that the said A. B. will verify that the said 3900 livres tournois 
in the said bill of exchange mentioned, at the time of making the said bill of 
« exchange, and also at the time the same was so presented and shewn for 
* payment as aforesaid, were and still are of a large value, to wit, of the value 
© of 1531. os. 5d. of lawful money of Great Britain, to wit, at Westminster 
« aforesaid, in the county aforesaid.“ 

1 This need only be stated in an action against the acceptor, or where the 
bill is payable after sight. Where the time of payment depends on the pre- 
sentment, it should be the day of the presemment: in other cases, exact- 
ness as to the day is not material {Bayl. 106). It has, however, been ad- 
judged, that if the plaintiff declares that the acceptance was before the day ap- 
pointed for the payment, and that the defendant accepted to pay according to 
the tenor and effect of the bill, and it appears on the evidence, that the accept- 


-ance, in fact, was after the day of payment, the plaintiff could not recover 


{Lord Raym. 364.— 12 Mod. 212); but it is said, that the propriety of this 
decision may be doubted (Bayl. 107). Where the bill is accepted payable at a 


particular place, it is thus stated: accepted, &c. according to, &c. payable. 


it „„If the defendant accepted the bill by agent, the decla- 
ration may state the, acceptance to have been made by the principal (12 Mod. 
564, ante 186) ; but it usually runs as follows: which said bill of exchange 
© he the said defendant afterwards, to wit, on, &c. aforesaid, at, &c. afore- 
% said, by one E. F. his agent in that behalf, upon sight thereof, accepted ac- 
*© cording, &c.“ In an action against an acceptor, a presentment for payment 
is never Shevn, unless where he accepted it payable at 4 different place. —( Ante 
134.) 

m This, though usually alledged, is unnecessary. In an action int 
the acceptor of a bill not payable on demand, instead of alledging that the de- 
fendant became liable, and promised to pay when he should be there unto after- 
wards requested, he is stated to have become liable, and promised to pay ac- 
cording to the tenor and effect of the bill and acceptance, in the one case, and 


of the note in the other, —Bayl. 112, 
| 80 
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APPEN- so liable, he the said C. D. in consideration thereof, after. 
— wards, to wit, on the same day and year aforesaid, at 
aforesaid, in aforesaid, undertook, and 
then and there faithfully promised the said H. B. to pay 
him the said sum of money in the said bill of exchange 
specified, according to the tenor and effect of the said bill 

of exchange, and of his said acceptance thereof ®. 


A 
Payee of For that whereas one E. F. on the day of 
against ds. che parts beyond the seas, to wit, at , In the county 
"ys of „according to the usage and custom of merchants 


from time immemorial used and approved of, made his 
certain bill of exchange in writing, his own proper hand 
being thereunto subscribed, bearing date the same day and 
year aforesaid, and then and there directed the said bill of 
exchange to the said C. D. (by the name and addition of 
Mr. C D.); by which said bill of exchange he the said 
E. F. then and there requ<sted the said C. D. to pay 

after date of that his first of exchange (second and third of 
the same tenor and date not paid), to the said A. B. or 
order o, the sum of ten pounflls, for value received, and 
then and there delivered the said bill of exchange to the 
said 4. B.?, which said bill of exchange he the said 
C. D. afterwards, to wit, on the same day and year 
aforesaid, at, &c. aforesaid, upon sight thereof, ac- 
cepted according to the usage and custom of merchants: 

by means whereof, and according to the said usage and 

n This allegation has been adjudged to be unnecessary,—Carth. 509.—Salk. 
128.—Hardr. 486, ante 187. 

o The plaintiff who claims as payee or indorsee, must in general shew that 
the bill was payable to bearer or order, or that it was otherwise assignable 
(ante 187) ; but if the bill was originally payable to the plaintiff, it will not be 
necessary to shew that it authorizes a transfer, —Rep. T. H. 288.—6 T. K. 


123, ante 48. 
p This allegation is unnecessary.—7 T. R. 596. 


custom 


9 


at 
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custom of merchants, he the said C. D. then and there an 
became liable to pay to the said A. B. the said sum o 


money in the said bill of exchange specified, according to 


the tenor and effect of the said bill of exchange, and of 


his said acceptance thereof. And being so liable, he the 
said C. D. in consideration thereof, afterwards, to wit, on 
the same day and year aforesaid, at, &c. aforesaid, under- 


took, and then and there faithfully promised the said A. B. 


to pay him the said suin of money in the said bill of ex- 


change specified, according to the tenor and effect of the 


Sid bill of exchange, and of his said acceptance thereof. 


For that whereas one G. H. on the day of ict Indorsee 


in parts beyond the seas, to wit, at „that is to say, 
at ; in the county of „according to the usage 
and custom of merchants from time immemorial used and 
approved of, made his certain bill of exchange in writing, 
his own proper hand being thereunto subscribed, bearing 


date the same day and year aforesaid, and then and there 


directed the said bill of exchange to the said C. and D. 
(by their names, style, frm, and addition of Messrs. 
C. and D. &c. ); by which said bill of exchange he the said 
G. H. then and there requested the said C. and D. to pay 

after the date of that his first exchange (second and 


third of the same tenor and date not paid), to one E. F. 


(by the name and addition of Mr. E. F.) or order, the 


zum of twenty pounds, for value received, and then and 


there delivered the said bill of exchange to the said E. F. 
which said bill of exchange the said C. and D. after- 
wards, to wit, on, &c. at, &c. aforesaid, upon sight 
thereof, accepted according to the said usage and custom 
of merchants; and the said Z. F. to whom, or to whose 


order, the payment ol the said sum of money in the said 
| bill 
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- bill of exchange specified, was by the said bill of ex. 
APPEN-. change to be made, after the making the said bill of ex- 
change, and before the payment of the said sum of money 

therein specified, to wit, on, &c. aforegaid, at, &c. afore- 
said a, indorsed the said bill of exchange, his own proper 
hand being to such indorsement subscribed, according to 
the said usage and eustom of merchants, by which said 
indorsement, he the said E. F. then and there ordered and 
appointed the said sum of money in the said bill of ex- 
change specified, to be paid to the said A. B. and then 
and there delivered the said bill of exchange so indorsed 

as aforesaid, to the said A. B. of which said indorsement 
so made on the said bill of exchange as aforesaid, the said 
C. and D. afterwards, to wit, on &c. aforesaid, at, &c. ä 
aforesaid, had notice*: by means whereof, and according 
to the said usage and custom of merchants, they the raid 
C. and D. then and there became liable to pay to the said 
A. B. the said sum of money in the said bill of exchange 
specified, according to the tenor and effect of the said 
bill of exchange, and of their said acceptance thereof, ˖ 
and of the said indorsement so made thereon as afore- 
said, and being so liable, they the said C. and D. in 
consideration thereof, afterwards, to wit, on, &c. afore- 
said, at, &c. aforesaid, undertook, and then and there 
faithfully promised the said G. H. to pay him the said 
sum of money in the said bill of exchange specified, ac- | 
cording to the tenor and effect of the said bill of ex- | 


TY 


q If the indorsement was made by an agent, the declaration usually yuns 
as follows: By one Z. as the agent, and by the procuration of and for the 
© gaid ZE. F. indorsed the said bill of exchange, according to, &c,”? 


r Onan indorsement for less than the full sum mentioned in the bill, the 
plaintiff must shew that the residue was paid (12 Mod. 213).— The words 
or order, are generally here inserted, when the action is at the suit of a 
tecond or subsequent indorsee; but they are unnecessary: if, however, they 
are inserted, and the indorsement, on production of the bill, does not contain 
them, it will not vitiate the declatation.—Sel. Ca. on Evid. 126. 


1 ade 1 n N 


2 This allegation is said to be unnecessary.— Prac. Reg. 358. 
| change, 
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change, and of their said acceptance thereof, and of che APPEN« 


zaid indorsement so made thereon as aforesaid. 


For that whoa the id C. D. on, Kc. in parts beyond 
the seas, to wit, at | : that is to say, at , 1n the 


county of according to the usage and custom of for 
merchants, made his certain bill of exchange in writing, non accent. 
ance 


his own proper hand being thereunto subscribed, bearing non-pay= 


date the same day and year aforesaid, and then and there. 
directed the said bill of exchange to one E. F. (by the 
name and addition of Mr. E. F. &c.) ; by which id bill of 
exchange he the said C. D. then and there requested the 
said E. F. to pay, two months after date, that his first of 
exchange (second and third of the same tenor and date not 
paid), to the said A. B. (by the name and addition of Mr. 
A. B.) or order, the sum of thirty pounds, for value 
received, and then and there delivered the said bill of ex- 
change to the said A. B. and the said A. B. in fact saith, 

that afterwards, and before the payment of the said sum of 
money in the said bill of exchange specified, or any 
part thereof, to wit, on, &c. at, &c. aforesaid, the said bill 
of exchange was presented and shewn to the said E. F. 
for his acceptance thereof, according to the said usage and 
custom of merchants; and the said E. F. then and there 
had sight of the said bill of exchange, and was tlien and 
there requested to accept the same*, but that the said E. F. 


t In a declaration against the drawer of a bill, on the ground of non- accept- 
ance by the drawee, it is necessary to state, either that it was presented 
for acceptance; that the drawee could not be found; or some excuse for the 
neglect to present, or a promise to pay, after notice of the plaintiff's default 
(2 Show. 180.— Doug. 654, 680). And under a declaration, stating that the 
bill was presented, and acceptance or payment refused, the plaintiff cannot give 
in evidence, that the drawee could not be found. Leeson v. Pigott, Sittings 
after Trin. 1788, Bayl. 110, n. a. 


did 
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APPEN- did not, nor would at the said time, when the said bill of : 
4m; WP exchange was so presented and shewn to him for his ac-, 


ceptance thereof as aforesaid, or at any time afterwards, 
accept the same, but wholly refused and neglected so to 
do; and thereupon the said A. B. afterwards, to wit, on 
&c. last aforesaid, at, &c. aforesaid, caused the said bill 
of exchange to be duly protested for non-acceptance there- 
of, according to the usage and custom of merchants*. 
And the said A. B.*in fact further saith, that afterwards, 
when the said bill became due and payable, according to 
the tenor and effect thereof, to wit, on the day of 
„in the year aforesaid, the said bill of exchange 
was presented and shewn to the said E. F. for payment 
thereof, according to tlie said usage and custom of mer- 
chants, and the said E. F. was then and there requested to 
pay the said sum of money therein specified, according to 
the tenor and eſfect thereof; but that the said E. F. did 
not, nor would, at the said time when the said bill of ex- 
change was so presented and shewn to him for payment 
thereof as aforesaid, or at any time afterwards, pay the 
said sum of money therein specified, or any part thereof, 
but wholly refused and neglected to do so; nor did he pay 
the said second and third of exchange in the said bill of 
exchange mentioned, or either of them“; but therein 
wholly failed and made default. And thereupon the said 
A. B. afterwards; to wit, on the same day and year last 
aforesaid, at, &c. aforesaid, caused the said bill of exchange 
to be duly protested for non-payment thereof, according to 
u The plaintiff must either state that the bill was protested (Solomons v. 
Stavely, Doug. 684, n. 144), or shew that it was not incumbent on him to 
protest it; as that the dtawee had no effects of the drawer's in his hands; but 
the omission can only be taken advantage of by special demurrer { 1 Salk. 131. 
—i Show. 125.—Doug. 684, n. 144).—In stating the protest, it the plaintiff 


alledges that he protested the bill, or caused it to be protested, the declaration 
wall be bad on special demurrer.— 1 Show. 125. 


v This is not necessary to be alledged —Carth. 509. 
; jw the 


— 
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the said usage and custom of merchants ; of all which said * 
Several premises the said C. D. afterwards, to wit, on, &c.⸗pk 
last aforesaid, at, &c. aforesaid had notice v; by means 

whereof, and according to the usage and custom of mer- 

chants, he the said C. D. then and there became liable to 

pay to the said A. B. the said sum of money in the said 

bill of exchange specified, when he the said C. D. should 

be thereunto afterwards requested; and being so liable, &c. 


w Where notice is requisite, this allegation is material. Doug, 654, 686. 
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APPEN- 
DIX. 
DECLARATIONS ON INLAND BILLS, 
Payee For that whereas one E. F. on, &c. at, &c. according 
against ac- 


ceptor of an to the usage and custom of merchants from time immemo- 
e rial used and approved of within this kingdom, made his 
certain bill of exchange in writing, his own proper hand 
being thereunto subscribed, bearing date the same day and 
f year aforesaid, and then and there directed the said bill of 
exchange to the said C. D. (by the name and addition of 

Mr. C. D. &c.); by which said bill of exchange he the 
said E. F. then and there requested the said C. D. to 


pay after the date thereof, to the said A. B. (by 
the name and addition of Mr. A. B.) or order, the sum 
of , for value received; and then and there 


delivered the said bill of exchange to the said A. B. 
which said bill of exchange the said E. F. afterwards, to 
wit, on the same day and year aforesaid, at, &c. afore- 
said, upon sight thereof, accepted, according to the said 
usage and custom of merchants: by means whereof, and 
according to the said usage and custom of merchants, he 
the said Z. F. then and there became liable to pay to the 
said A. B. the said sum of money in the said bill of 
exchange specified, according to the tenor and effect of 
the said bill of exchange, and of his said acceptance 
thereof; and being so liable, he the said E. F. in consi- 
deration thereof, afterwards, to wit, on, &c. aforesaid, 
undertook, and then and there faithfully promised the said 

A. B. to pay him the said sum of money in the said bill 

of exchange specified, according to the tenor and effect of 
the said bill of exchange, and of his said acceptance 


thereof, 


Fox 


INLAND BILLS, - B43 


For * whereas the said C. D. on, &c. at, &c. accord- 
ing to the usage and custom of merchants from time imme- 
morial used and approved of within this kingdom, made 
his certain bill of exchange in writing, his own proper 
hand being thereunto subscribed, bearing date the same day 


and year aforesaid, and then and there directed the said 
bill of exchange to one E. F. (by the name and addition 


of Mr. E. F. &c. ); by which said bill of exchange he the said 
C. D. then and there requested the said E. F. to pay 


after the date thereof, to the said A. B. (by the name and 


addition of Mr. A. B.) or order, the sum of {. for value 
received, and then and there delivered the said bill of ex- 
change to the said A. B. and the said A. B. avers that af- 
terwards, and before the payment of the said sum of money 
in the said bill of exchange specified, to wit, on, &c. afore- 
said, at, &c. aforesaid, the said bill of exchange was presented 
and shewn to the said E. F. for his acceptance thereof, accord- 
ing to the said usage and custom of merchants; and the said 
E. F. was then and there requested to accept the same; but 
that the said E. F. did not, nor would at the said time, when 


| the said bill of exchange was so presented and she wn to him 


APPEN- 
DIX. 


Payee 

against 
drawer, 
drawee hav- 


ing refused 
to accept. 


for his acceptance thereof as aforesaid, or at any time af- 


terwards, accept the same, or pay the said sum of money 
therein specified, or any part thereof, but wholly refused 
and neglected so to doa; whereof the said C. D. afterwards, 
to wit, on, &c. aforesaid, at, &c. aforesaid, had notice : 
by means whereof, and according to the said usage and 
custom of merchants, he the said C. D. then and there be- 
came liable to pay the said sum of money in the said 
bill of exchange specified, when he the said C. D. should 
be thereunto afterwards requested; and being so liable, &c. 


VP 5 
a It is not necessary to alledge that an inland bill has been protested, ante 
94, unless where the holder wishes to recover interest and costs, in which 


case a protest must be stated and proved. — Esp. Ca. Ni. Pri. 550. 


Q2 DF» 
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V Py ; | : | be 
DECLARATIONS ON BANKERS' DRAFTS, 


/ 


8 wit Fon that whereas the said C. D. on, &c. at, &c. ac- 


of the payee : | F : . 
of a bauker's Cording to the usage and practice of merchants, made his 


draft, against 
the maker, certain draft or order in writing, for the payment of 


payment be- 
jog 1 refused money, commonly called a banker's draft, his own proper 


_ hand being thereunto.subscribed, bearing date the same 
day and year aforesaid, and then and there directed the said 
draft or order to certain persons commonly called and 
known by the names and using the style and firm of 
Messrs. (by their names, style and firm aforesaid) ; 
by which said draft or order, he the said C. D. then and 
there required the said to pay to the said A. B. 
(by the name and addition of Mr. A. B.] or bearer, 
4. and then and there delivered the said draft or 

order to the said A. B. and the said A. B. avem, that after 

the making of the said draft or order, and before the pay- 
ment of the said sum of money therein specified, to wit, 
on, &c. aforesaid, at, &c. aforesaid, the said draft or order 
was presented and shewn to the said for payment 
thereof, according to the said usage and custom of mer- 
chants; and the said were then and there re- 
*quested to pay the said sum of money therein specified, 
according to the tenor and effect thereof; but that the said 
did not, nor would, nor did, nor would, any or 

either of them, at the said time when the said draft or order 
Was so shewn and presented to them for payment thereof, 
as aforesaid, or at any time afterwards, pay the said sum 
of money therein specified, or any part thereof, but 
wholly refused and neglected so to do, whereof the said 


C. D. after wards, to wit, on, &c. aforesaid, at, &c. 
aforcy 
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aforesaid, had notice: by means whereof, and according APPEN- 
to the said usage and custom of merchants, he the said C 1 5 
C. D. then and there became liable to pay to the said 

A. B. the said sum of money in the said draft or order 
specified, when he the said C. D. should be thereunto 
afterwards requested; and being so liable, he the said 

C. D. in consideration thereof, afterwards, to wit, on, 

&c. aforesaid, at, &c. aforesaid, undertook, and then and 

there faithfully promised the said AH. B. to pay him the 

said sum of money in the said draft or order specified, when 

he the said C. D. should be thereto afterwards requested. 


Ul 


, 


For that whereas the said C. D. on, &c. at, &c. ac- Atthe suit of 


cording to the usage and practice of merchants, made his 3 
certain draft or order in writing, for the payment of gat — 
money, commonly called a banker's draft, his own proper drawees * 
hand being thereunto subscribed, bearing date the same — . 


day and year aforesaid, and then and there directed the 
said draft or order to certain persons, commonly called or 
known by the names and using the style and firm of 
by which said draft or order, he the said C. D. then and 
there requested the said to pay to one E. F. (by the 
name and addition of Mr. E. F.) or bearer C. and then 
and there delivered the said draft or order to the said E. F. 
and the said E. F. to whom, or to the bearer of the said 
draft or order, the payment of the said sum of money 
therein specified, was by the said draft or order to be made, 
after the making of the said draft or order, and before the 
payment of the said sum of money therein specified, to 
wit, on, &c. aforesaid, at, &c. aforesaid, for a good and 
valuable consideration, assigned over and delivered the said 
draft or order to the said A. B. who thereby then and there 
became and was, and from thence hitherto hath been and 
still is, the bearer thereof, and entitled to the money there- 
in specified. And the said 4. B. avers, that after making 
of the said, &c. [ as in the preceding count. ] 
SI 
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DECLARATIONS ON PROMISSORY NOTES. 


—— 


<tr - For that whereas the said C. D. on, &c. at, &c. made 
1 his certain note in writing, commonly called a promissory 
note, his own proper hand being thereunto subscribed. 

bearing date the same day and year aforesaid, and then and 

there delivered the said note to the said 4. B. by which 

said note he the said then and there promised to 

pay after the date thereof, to the said A. B. (by 

the name and addition of Mr. A. B.) or order, the sum of 

1 for value received: by means whereof, and by 

force of the statute in such case made and provided, he 

the said C. D. became liable to pay to the said A. B. the 

said sum of money in the said note specified, according to 

the tenor and effect of the said note; and being so 

liable, he the said C. D. in consideration thereof, after- 

Wards, to wit, on, &c. aforesaid at, &c. aforesaid, under- 

took, and then and there faithfully promised the said | 

to pay him the said sum of money in the said note speci- 

fied, according to the tenor and effect of the said note. 


1:4 Indorzee For that whereas the said C. D. on, &c. at, &c. made his 
N certain note in writing, commonly called a promissory 
| * the note, his own proper hand being thereunto subscribed, 
bearing date the same day and year aforesaid, and then 

and there delivered the said note to one E. F. by which 
said note he the said C. D. then and there promised to pay 
after the date thereof to the said E. F. (by the 

name and addition of Mr. E. F.) or order, the sum of 
8 or value received; and the said E. F. to 


5 whom, 
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whom, or to Whose order, the payment of the said sum of AP PEN 
money in the said note specified, was by the said note to Vp 


be made, after the making of the said note, and before the 
payment of the said sum of money in the said note spe- 
cified, to wit, on, &c. aforesaid, at, &c. aforesaid, in- 
dorsed the said note, his own proper hand being to such 
indorsement subscribed, by which said indorsement he 
the said E. F. then and there ordered and appointed the 
said sum of money in the said note specified, to be paid 
to the said A. B. and then and there delivered the said 
note so indorsed as aforesaid, to the said A. B. of which 
said indorsement so made on the said note as aforesaid, the 
said C. D. afterwards, to wit, on; &c. aforesaid, at, &c. 
aforesaid, had notice: by means whereof, and by force 
of the statute in such case made and provided, he the said 
C. D. became liable to pay to the said A. B. the said sum 
of money in the said note specified, according to the tenor 
and effect of the said note, and the said indorsement 80 
made thereon as aforesaid. And being so liable, he the said 
C. D. in consideration thereof, afterwards, to wit, on, &c. 
aforesaid, at, &c. aforesaid, undertook, and then and there 
faithfully promised the said 4. B. to pay him the said 
sum of money in the said note specified, according to the 
tenor and effect of the said note, and of the said indorse- 
ment so made thereon, as aforesaid. 


— . 
Og > — 


For that whereas one E. F. on, &c. at, &c. made his indomee 


certain note in writing, commonly called a promissory 
note, his on proper hand being thereunto subscribed, 
bearing date the same day and year aforesaid, and then 
and there delivered the said note to the said C. D. by 


which said note he the said C. D. then and there pro- 
8 mised 
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mised to pay after the date thereof to the Said 
C. D. (by the name and addition of Mr. C. D.) or order 


. for value received; and the said C. D. to whom, 


or to whose order, the payment of the said sum of money 
in the said note specified, was by the said note to be made, 
after the making of the said note, and before the payment 


of the said sum of money in the said note specified, to wit, 


on, &c. aforesaid, at, &c. aforesaid, indorsed the said note, 


his own proper hand being to such indorsement subscribed, 


by which said indorsement he the said C. D. then and there 
ordered and appointed the said sum of money in the said 


note specified, to be paid to the said 4. B. and then and 


there delivered the said note so indorsed as aforesaid, to 
the said 4. B. and the said A. B. in fact saith, that after- 
wards, when the said note became due and payable, ac- 
cording to the tenor and effect thereof, to wit, on, &c. at, 
&c. aforesaid, the said note so indorsed as aforesaid, was 


presented and shewn to the said E. F. for payment thereof; 


and the said E. F. then and there had notice of the said in- 
dorsement so made thereon as aforesaid, and was then and 


there requested to pay the said sum of money therein spe- 
cified, according to the tenor and effect of the said note, 


and the said indorsement so made thereon as aforesaid ; but 
that the said E. F. did not, nor would, at the said time 
when the said note was so presented and shewn to him for 
payment thereof as aforesaid, or at any time afterwards, 
pay the said sum of money therein specified, or any part 
thereof, but wholly refused and neglected so to do: of all 
whuch said several premises the said C. D. afterwards, to 
wit, on, &c. last aforesaid at, &c. aforesaid, had notice: 
by means whereof, and by force of the statute in such case 
made and provided, the said C. D. became liable to pay to 
the said A. B. the said sum of money in the said note spe- 


cified, when he the said C. D. should be thereunto after- 


wards 
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wards requested; and being so liable, he the said C. D. a” 

in consideration thereof, afterwards, to wit, on, &c. last 
aforesaid, at, &c. aforesaid, undertook, and then and there 
faithfully promised the said A. B. to pay him the said sum 
of money in the said note specified, when he the said C. D. 
should be thereunto afterwards requested. 
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JUDGMENTS IN ASSUMPSIT ON A BILL, &c. 


| Judgment 8 | As yet of Trinity Term, in the 
— = 301/ year of the reign of King 


= * | George the Third, witness 


Fel d, ; SYS 
wa view 9 Lloyd Lord Kenyon. 
I ent re- 0 y * : | . o . 
covered, toa Middlesex to wit.— J. B. puts in his place „ his 


Secharation 


on a bill of attorney, against C. D. in a plea of trespass on the case, 


exchange, 
and the mo- upon promises. 
ney counts, 


with aremit- Middlesex to wit.— The said C. D. puts in his place 


titur damna 


5 the _ his attorney, at the suit of the Said A. B. in the 2 
y counts, 

and judg-  aforesaid. 

ment tor 


plaintiff on Middlesex to wit.— Be it remembered, by ger. [here 


the ist count 


for the prin- 
rd ig. - COPY the demurrer book, containing declaration on a 


ferest on the 
1 bill of exchange and money counts, . judgment re- 


zuggestion covered, replication, ul tie! record, demurrer thereto 


founded on 


the bill's in joinder, demurrer and award of curia advisari vult.] 
having been Ee 

T t dt a | * . - 7 
the maste: At which day, before our said Lord the King, at West- 


w compute 
principal an 
interest due 


thereon, said, as the said C. D. by his attorney aforesaid; and where- 


upon all and singular the premises being seen, and by the 
court of our said Lord the King now here fully understood, 
and mature deliberation being thereupon had, it appears 
to the said court here, that the said plea of the said Robert, 
by him in manner and form aforesaid in reply pleaded, 
and the matters therein contained, are sufficient in law for 
him the said 4. B. to have and maintain his aforesaid 
action thereof against the said C. D. Wherefore the said 
A. B. ought to recover against the said C. D. his damages, 


by 


z minster, come as well the said 4. B. by his attorney afore- 
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by reason of the premises. And hereupon the said 4. B. 22 


freely here in court, remits to the said C. D. all damages 


sustained by reason of the not performing of the several 
promises and undertakings in the four last counts of the 

said declaration inentioned; therefore let the said C. D. be 

thereof acquitted. And because it is suggested and proved, 

and manifestly appears to the said court here, that the said 

A. B. hath sustained damages by reason of the not perform- 

ing of the said promise and undertaking in the said first 

count of the said declaration mentioned, to Fol. 128. 6d. | 
besides the costs and charges of this suit; therefore it is Judgment 
considered that the said A. B. do recover against the said v7 day of 
C. D. the sum of Fol. 125. 6d. for his damages last afore- e 
said; and also 211. 7s. 6d. for the said costs and charges by 

the said court here adjudged to the said A. B. by his assent, 

which said damages, costs and charges, in the whole 

amount to 721. and the said C. D. in mercy, &c. Mercy, 


a If final judgment was signed of a different term to that in which interlo- 
cutory judgment was Signed, here follows an award of a wenire and return 
thereto, that vice comet non mii! breve, 


N On 
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xorary” s FEES OF OFFICE, AS SETTLED THE 
FIRST OF JULY, 1797- 


hw 


At a meeting of several Notaries of the city of London, 


held at the George and Vulture tavern, in London afore- 
said, on the 1st July, A. D. 1797, the following resolu- 
tions were unanimously agreed to, and since approved and 
confirmed by the Governor and 3 of the 
of England. 


First—That from and after the fifth day of the present 


month of July, the noting for all bills drawn upon, or ad- 


dressed at the house of any person or persons residing 
within che ancient walls of the said city of London, shall 
be charged one shilling and six-pence; and without the 


said walls, and not exceeding the limits hereunder spe- 


cified, the sum of two shillings and six-pence. \ 


Second. — For all bills drawn upon, or addressed at the 
house of any person or persons residing beyond Old or 


New Bond- street, Wim pole- street, New Cavendish-strect, 


Upper Mary-bone-street, Howland- street, Lower Gower- 
street, lower end of Gray's-inn-lane (and not off the 
pavement), Clerkenwell church, Old-street, Shoreditch 
church, Brick-lane, St. George's in the East, Execution- 
dock, Waring, Dock-head, upper end of Bermondsey- 


street (as far as the church), end of Blackman-street, end 


of Great Surrey-street, Blackfriars-road (as far as the 


Circus), Cuper's-bridge, Bridge-street, Westminster, Ar- 


lington-street, Piccadilly, and the like distances, three 


shillings and six-pence; and off the pavement one shilling 
and six- pence per mile additional. 


Third 


g-- 


! 


1 
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Third For protesting a bill drawn upon, or addressed APPEN- 
at the house of any person or persons residing within the . 


ancient walls of the said city (including the stamp-duty of 
four shillings, and exclusive of the charge of noting), the 
sum of six shillings and six-pence; and without the ancient 
walls of the said city, including the like Stamp-duty, and 
exclusive of the said charge of noting, the sum of eight 


. Shillings, agreeable to the second article. 


Fourth —'T hat all as of honour within the ancient walls 
of the said city of London, shall be charged the sum of 
one shilling and six-pence upon each bill; and for all acts 
of honour without the ancient walls of the said city, to be 
regulated agreeable to the charge of noting bills out of the 
city; and the like charge for any additional demand that 
may be made upon the said bill, or when the same is men- 
tioned and inserted in the answer in the protest. 


Fifth—For every post demand and att thereof, within 
the ancient walls of the said city, the sum of two shillings 
and six-pence ; and without the walls of the said city, the 
sum of three shillings and sixzpence (provided the same be 
only registered in the notary's books), and so in propor- 


tion according to the distance, to be regulated agreeable 


to the charge of noting bills. 


Sixth —PFor every copy , bill paid in part, and a receipt 


at foot of such copy, shall be charged two shillings; and so 


in proportion for every additional bill so copied (exclu- 
sive of the receipt stamp.) 


Sevent. For every duplicate protest of one bill (includ- 
ing four shillings for the duty), shall be charged the sum of 


seven shillings and six-pence; and so in like proportion of 


three shillings and six-pence (exclusive of the duty), for 
every additional bill, Eighth 
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APPEN. . Eighth. For every folio of ninety words, translated 

* 1 , from the French, Dutch, or Flemish, into English, shall 
be charged one shilling and six-pence; and from English 
into French, Dutch, or Flemish, two shillings for each 
such folio; and from Italian, Spanish, Portugueze, German, 
Danish, and Swedish, one shilling and nine-pence per 
folio of ninety words; and from Latin two chillings and 
six- pence per folio ; and for attesting the same to be a true 
translation, if necessary, seven shillings and six-pence, ex- 
clusive of fecs and stamps. 


_ Ninth. — That all attestations to letters of attorney, affida- 
vits, &c. at the request of any gentleman in the law, shall 
be charged seven shillings and six-pence, exclusive of fees, 
stamps and attendance. | 


Tenth,—For every city seal shall be charged one guinea 
for one deponent, exclusive of attendance and exemplifica- 
tion; and if more than one deponent, ten shillings and 

x-pence for each additional affidavit. | 


Eleventh.— For all notarial copies, shall be charged six - 
pence per folio of seventy- two words, exclusive of attes- 
SE -1 -. tation, stamps, &c. | 


ST An 
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STATUTES RELATIVE TO SMALL NOTES AND 
BILLS MADE OR NEGOTIATED IN ENGLAND, 


By 15 Geo. III. c. 51, s. 1, entitled, “ An Act to 
restrain the Negotiation of Promissory Notes and Inland 
Bills of Exchange under a limited sum, within that part 
of Great Britain called England,” and made perpetual by 
27 Geo. III. c. 16,—*« Whereas various notes, bills of 
„exchange, and drafts for money for very small sums, 


have for some time past been circulated or negotiated 
* in lieu of cash within that part of Great Britain called 
„England, to the great prejudice of trade and public 


&« credit; and many of such bills and drafts being pay- 
4 able under certain terms and restrictions, which the 
„ poorer sort of manufacturers, artificers, labourers, and 
4 others, cannot comply with otherwise than by being 


6 subject to great extortion and abusc ;”” Be it therefore 


enacted, that all promissory or other notes, bills of ex- 
change, or drafts, or undertakings in writing, being nego- 


tiable or transferable, for the payment of any sum or sums of 


money less than the sum of twenty 5/ullings in the whole, 
which shall be made or issued at any time from and after 
the 24th day of June 1775, shall be, and the same are 
hereby declared to be, absolutely void, and of no effect. 
By the 2d section, the person publishing or uttering any 
such notes, &c. is subjected to the penalty of 20l. 


By 17 Geo. III. c. 30, s. 1, made perpetual by 27 


Geo. III. c. 16,.—“ Whereas the said act (meaning 15 
« Geo. III. c. 51, hath been attended with very salu- 


* tary effects, and in case the provisions therein contained 
: | were 
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KEE ENS e were extended to a further sum (but yet without pre- 
3 * judice to the convenience arising to the public from the 
* negotiation of promissory notes and inland bills of ex- 
« change for the remittance of money in discharge of any 
& balance of account or other debt), the good purposes of the 
& said act would be further advanced ;” Be it therefore 
enacted, chat all promissory or other notes, bills of ex- 
change, or drafts, or undertakings in writing, being 
negotiable or transferable, for the payment of twenty 5/il- 
lings, or any um of money above that sum, and less than 
five pounds, or on which twenty shillings or above that 
sum, and less than five pounds, shall remain und:scharged, and 
which shall be issued, within that part of Great Britain 
called England, at any time after the 1st of January, 1778, 
Shall specify the names and places of abode of the persons 
respectively to whom, or to whose order, the same shall 
be made payable, and shall bear date before or at the 
time of drawing or issuing thereof, and not on any 
day subsequent thereto, and shall be made payable with- 
in the space of twenty-one days next after the day of the 
date thereof; and shall not be transferable or negotiable 
| after the time thereby limited for payment thereof; 
| and that every indorsement to be made thereon shall be 

made before the expiration of that time, and bear date 

at, or not before the time of making thereof; and 
hall specify the name and place of abode of the person or 
persons to whom, or to whose order, the money contained 
| in every such note, bill, draft, or undertaking, is to 
| | be paid; and that the signing of every such note, bill, 
| draft, or undertaking, and also of every such indorse- 
| ment, shall be attested by one subscribing witness at the 
least; and which said notes, bills of exchange, or drafts, 
or undertakings in writing, may be made or drawn in 
words to the purport or effect as set out in the schedule 
BT. hereunto 


- 


— ay 
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hereunto annexed, No. 1 and 2. And that all promissory hs” 
or other notes, bills of exchange, or drafts, or under 


takings in writing, being negotiable or transferable, for the 
payment of twenty shillings, or any sum of money above 
that sum, or less than five pounds; or in which twenty 
chillings, or above that sum, and less than five pounds 
shall remain undischarged, and which shall be issued 
within that part of Great Britain called England, at any 
time after the said ist day of January, 1778, in any other 
manner than as aforesaid; and also every indorsement on 
any such note, bill, draft, or undertaking, to be nego- 
tiated under this act, other than as aforesaid, shall, and 


the same are hereby declared to be, absolutely void; and 


the person publishing, uttering, or negotiating them, is 
subject to the penalty of 20l. | 


8 C HED UL E, 
ä No. 1. ; 
7 (Place) (Day) (Month) (Year) 
„ Twenty-one days after date, I promise to pay to A. B. of (place) or his 
* order, the sum of for value received by 
* Witness, E. F. | oy C.D. 
And the indorsement, toties quoties. _ 
| (Day) (Month) (Year) 
© Pay the contents to G. G. of (place) or his order ES 
« Witness I. K. ; A.B.” 
: No. 2. Fe 
(Place) (Day) (Month) (Year) 
= Twenty-one days after date, pay to A. B. of (place) or his order, the zum 
6 of value received as advised by 
yp 48 * * of r (preee) | | C. D. 


And the indortement, toties quoties. 


(Day) - (Month) (Year) 
«Pay the contents to I, H. of (place) or his order 
« Witness L. M. A. B.“ 


By 37 Geo. III. c. 28, it is enacted, that all promissory 
© notes, and other notes, for paymentof money, which since 


« the 2d day of March one thousand seven hundred and 


R 66 ninety- 


* 
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* ninety-seven, have been, or which hereafter shall be 
« z55ued by the governor and company of the Bank of Eng- 
« land, payable to bearer, notwithstanding the same shall 
% have been, or shall be, made and issued for the pay- 
% ment of any sum of money under tlie sum of five pounds, 
shall be good and valid in the law, to all intents and pur- 
“% poses, in like manner as if the same had been made and 


issued for the sum of five pounds, or upwards; and no 


% person concerned, or who has acted in, or who shall or 


cc may be concerned or act in, the making, uttering, pub- 


6“ lishing, or negotiating, such notes, shall be subject or 
liable to any penalty or forfeiture whatsoever in 9 
„thereof.“ | 
By 37 Geo. III. c. 26% Whine A it is expedient that 
the said acts (15th and 19th Geo III.) should be Suspended 
for a certain time, so far as the same may relate ro any 
notes, drafts, or undertakings, made payable on de- 
mand; be it therefore enacted, that the said acts, so far 
as the same relate to the making void of promissory notes, 
or drafts, or undertakings in writing, payable on demand 
to the bearer thereaf,, for any sum of money less than the 
zum of five pounds in the whole; and also to restrain the 
publishing or uttering and negotiating of any such notes, 
drafts, or undertakings as aforesaid, shall, from and 
after the second day of March one thousand seven hundred 


and ninety-seven, be, and the same are hereby declared to 


be, to all intents and purposes, quspended until the first day 


of May next. 


Sect. 3. And be it further enacted, . that if any person 
& liable to the payment of any of such notes, drafts, or 
<« undertakings in writing, as may be issued in pursuance 


« of this act, shall neglect or fail to make full payment 


2 Continued by 37 Geo, III. c. 61, s. 120.—38 Geo, III. c. 7. 
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in money of the sum or sums for which such notes, APPEN- 
drafts, or undertakings in writing, shall be respec- Cc,» 


tively given or issued, or so much thereof as shall be or 
remain due thereon respectively, by the space of three 

days after demand thereof made by the holder or holders 
of such notes, drafis, or undertakings in writing, it 
shall and may be lawful for any one or more of His 
Majesty's justices of the peace for the county, riding, 
city, division, or place, where the person or persons re- 
spectively so refusing to pay any of such notes, drafts, 
or undertaking in writing, as last aforesaid, shall or may 
happen to be or reside, and such justice or justices is 


or are hereby required, upon complaint made by the 


holder or holders thereof, to summon the person or 


persons against whom such complaint shall be made, 


and after his, her, or their appearance, or in default 
thereof, upon due proof upon oath (and which oath 
such justice or justices is or are hereby empowered to 


administer), of such summons or warning having been 


given, such justice or justices shall proceed to hear and 
determine the said complaint, and award such sum to 
be paid by the person or persons respectively liable 
to the payment of every such note, draft, or under- 
taking in writing, to the holder or holders thereof, as 
shall appear to such justice or justices to be due thereon, 
together with such a sum for costs, not exceeding the 
sum of twenty shillings, as to such justice or justices shall 
seem meet; and if any person or persons shall refuse or 
neglect to pay or satisfy such sum of money as upon such 
complaint as aforesaid shall be adjudged, upon the same 


being demanded, such justice or justices shall, by warrant 


under his or their hand and seal, or hands and seals, 


b Extended to seven days by the 37th Geo. III. c. 61, s. 2. 
R 2 | & cause 
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APPEN- «© cause the same to be levied by distress and sale of the. 

goods of che party so neglecting or refusing as aforesaid, 
“ together with all costs and charges attending such dis- 
« tress and sale, returning the overplus, if any, to the 
« owner.” | | 


— 
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ABSCONDING, 85 
of the acceptor, | | 
an excuse for not pregenting a bill for payment, 
136. | 
of the protest thereon for better security, 128, 
of the drawer or indorser, an excuse for not giving 
notice of the dishonour of a bill, 89. 
ABSOLUTE ACCEPTANCE. See next title. 
ACCEPTANCE. See tit. Presentment for Acceptance. 
defined, 77. 
by whom it may be made, id. 
by an agent, 24, 71, 75. 
by a partner, 27, 72, 75- 
at what time it may be made, 72. 
8 | within twenty-four hours after best- 
ment, 1d. 
before the bill is drawn, 73. 
after the bill is due, id. 
after bankruptey of the drawer, 74. 
how it may be made, 74 to 82. 
absolute, 75. 
defined, id. 
usual mode of making it, id. 
what amounts to it, 75,6, 7,8. 
written, 76. 
verbal, 75,6, 
express, id. 
implied, 76. 
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ACCEPTANCE, 0 
how i it may be made, 
absolute, 
promise to accept in future, its opera. 
tion, 77. 
doubtful, may be explained by . 
79. 
conditional, 


defined, 79. 8 | 
- what amounts thereto, :d. 
| how it should be made, 81. 
its legal obligation, 80, 82. 
what the holder should do on the of. 
: | | fer of it, 79, 82. 
of the condition being perſormed, 
101,2. 
partial, 
defined, 81. 
to pay part, 4. 
to pay at a different time or 
place, id. \ 
to pay part in money, part 
in bills, 24. 
its legal obligation, 80, 82. 
whar the holder should do on the 
offer of it, 81,2, 
 Habiliny of the acceptor, 12, 82. 
how that liability may be released or discharged, 8 3,17 5. 
ACCEPTANCE SUPRA PROTEST, 23, 103. | 
by whom it may be made, 103, 
how it should be made, 10g. 
obligation thereby imposed, id. 
right of such acceptor, id. 
ACCEPTOR. See tit. Acceptance. 
his liability, 12, 82,3, 115. 
how released, 83, 115. 
when he may insist on the want of a nc for 


ment, 1 
ki » 13334. ACCL 
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ACCIDENT, 
an excuse for not giving due notice of the PT of 
2 bill, 89. 
ACCOM MODATION. See tit. cs 
ACT OF BANKRUPTCY, See tit. Dividend and Proof, 
relation to it, 110. 
ACTION, 
may be commenced immediately acceptance is disho- 
noured, 64, 100. 
when it lies to recover back money paid on a bill, 
102,3, 1 58, 
lays against indorser, before demand made on drawer, 99, 
when it lays against an assignor of a bill by mere de- 
livery, 123. 
by a person having paid a bill supra protest, 106, 164. 
when it lays against assignees of a — 
of assumpsit, 
by and against whom it may be brought, 179 to 183. 
when against several persons at the same 
time, 181. | 
declaration therein, See tit. Declaration, 
payment of debt and costs therein, 193. 


judgment by default therein, 194, 5. 
of the reference to the master to compute 


principal and interest, 194. 
of the writ of enquiry, 195. 

pleas and defence therein, 195 to 198. 

evidence therein, 199 to 210. 

verdi and damages, 211 to 218, 

of debt, See tit. Debt. | 

ADMINISTRATOR, See tit. Executor. 
ADVICE, | 
when a bill should not be paid without it, 55. 


AGENT, 
when and how may bind his principal, 24 to 27. 


of drawing, accepting and indorsing a bill by 


agent, 24. 
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| AGENT, 
when and how may bind his principal. 
who may be an agent for that purpose, 24. 
of general agents, and their power, 24,5,6,7. 
of special agents and their power, 24. 
when an. agent may appoint a deputy, 27. 
manner in which an agent should draw, accept 
and indorse bills, &c. id. 71. 
of giving notice of the discharge of an agent, 26. 
of an agent's duty to en a bill for accept. 
ance, 67. 
AGREEMENT, 
to accept in future, its obligation, 77. 
to discharge the acceptor, &c. 8 3:49 5. 
ALTERATION, 
of a bill, itz effect, 62, 3. 
of an acceptance, its effect, 8 
ARREST, | 
not legal after a tender of wk notes, 172, 
second arrest under same writ, when legal, 10,7. 
ASSETS, See tit. Executor. 
ASSIGNEE, . | 
of a chose in action. See tit. Chose in Action. 
of a bill of exchange acquires a legal interest, 1, 6. 
of a bankprupt, when he may insist on the neglect of 
the holder to give notice of the dishonour of a bill, 89, 
ASSIGNMENT. See tit. Chose in Action, and Transfer, 
 ASSUMPSIT. See tit. Action. 
ATTESTATION, See tit, Witness. 
AUTHORITY, See tit. Agent and Partner, 


B. 


BANK NOTES, 
their origin, 171. 
their form, 172, 3. ; 
their nature, and why considered as money, 171, 2, 3. 


BANK ERS 
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BANK ERS CASH NOTES, 
origin, nature and use of them, 170. 
their form, 173. | 
their validity, when and how established. 170, 1. 
by whom usually _ 171. 
how transferable, id. 
at what A re, 176,7. 
resemblance to bills of exchange, 171. 
stamps thereon, 175,6. 
BAN KERS CHECKS. See tit. Checks, 
BANKRUPT, 
transfer by him after an act of bankruptcy, 1 10, 1. 
accepting a bill after bankruptcy of drawer, 74. 
payment to him, 151. 
payment by him, 111, 152. 
BANKRUPTCY, 
of drawee, no excuse for not giving notice of non. ac- 
ceptance, 88. 
BEARER, 
| of a bill or note, when he must ama that he gave a 
| consideration for it, 51. 
BILLS OF EXCHANGE. See tit. Promissory Notes, and 
tit. Small Bills and Notes. 
the means of assigning the legal interest in a debt, and 
why, 1, 6, 7. 
| partake of the nature of a specialty, in respect of their 
bearing internal evidence of a consideration, and 
why, 9. See tit, Consideration. 
history, nature, and use of, 
| foreign bills, 10 to 14. 
inland bills, 14. 
' resemblance between them and checks and notes, 17, 
169, 
the parties to them, 18 to 30. 
of the capacity of the contracting parties, 


13, 14, 18. 
? clergy, id, 
BILLS 
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BILLS OF EXCHANGE, 
of the parties to them, | 
of the capacity of the concralibig parties, 
traders, 13, 14, 18, 
corporations, id. 
feme-coverts, id. 
infants, 1d. 
of the number and names of the parties, 22, 
how they may become so, 22 to 28. 
| by act of an agent, 24. 
by act of a partner, 75 
their form and requisites, 32, 3,4. | 
must be payable at all events, 32,3,4, 173. 
for the payment of money only, id. | 
when and how must be stamped, 38. 
place where made to be stated, 42. 
date when necessary, id. | 
superscription of the sum payable, 43. 
time of payment, 44. 
request to pay, 45. | 
condition inserted in a bill drawn in 8ets, 46. 
to whom payable, id. 
insertion of words authorizing a er, 48, 
the sum payable, 49. | 
the words “ value received,“ when necessary, id. 
consideration necessary to the validity of a bill, 
&c, See tit. Consideration. | 
ol the words, put it to my account, &c.“ 55. 
of the words, “ as per advice,” id. 
signature of the drawer” s name, ig. 
direction of the bill to the drawee, 56. 
statement of the place where payment | to be 
made, 57. 
construction put upon, and effect given to them, 31, 57. 
delivery to the payee, and effect thereof, as to the 
extinguishment of prior debt, 61,2. f | 
alteration of them, effect thereof, 62. 
obligation and liability of the drawer, 63, 


BILLS 
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BILLS OF EXCHANGE, | 
presentment of them for acceptance, &c, &c. &c, See 
the respective titles. 
BONDS, | 
not assignable at law, z. 
bear internal evidence of a consideration, and why, 
8, 9, 10. 


C. 


CASH NOTES. See tit. Bankers“ Cash Notes, 
CHARGES. See tit. Expences. 
CHECKS, 
defined, 1, 6, . 
history, nature, and use of them, 16. 
assignable, and how, 16, 109. 
resemblance to bills, 17. 
parties to them. See tit. Bills of Exchange. 
stamps thereon, 16, 39. See tit. Stamps. 
when to be presented for payment, 16, 146, 154,5. 
See tit. Bills of Exchange. 
to whom payment may be made, 149 to 153. 
at what time payment may be made, 150, 1,3. 
how may be declared on, 16, 17. 
CHOSES IN ACTION, 
deſined, 2. 
doctrine relative to them, 2 to 6. 
why not assignable at law, 2 
equitable interest of assignee, when, 
why, and how far taken notice of 
| by courts of law, 5. 
when assignable in cquity, 4. 
why not applicable to bills, &c. 6. 
CLERGY, 
may be parties to a bill, 18, 19. 


CLERK, 


whether a notary's chk can note or protest an n inland 


bill, 162. 
' COM. 
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COMPANY. See tit. Corporations. 
| not affected by act of one 2 2 29. 
COMPARISON, 
| of hands when admissible in evidence, 207. 
COMPOSITION, 
with acceptor, when it discharges the drawer and 
| indorsers, 1 $5 
COMPUTATION, 
Fe of time in the case of bills, 138, 143. 
CONDITIONAL ACCEPTANCE. See tit. Acceptance. 
CONSIDERATION, | 
want of, no defence in action on a deed, 8, g. 
essential in general to the validity of a simple con. 
tract, . 
not in general essential to the validity of a bill, 9, 87. 
| when the want or insufficiency 
of consideration can be taken 
advantage of, 5 1, 82. 


|  whenkthe illegality of it may be 
taken advantage of, 52,3. 
need not be stated i in a declaration on a bill, 185. 
CONSTRUCTION, | | 
of bills, &c. 31, 57 to-61, 
CONTINGENCY, 
bills payable on it not valid, 32, 173. 
notes payable on it not valid, id. 
acceptance to pay on it. See tit. Aceeptance. 
CONTRACT. See tit. Obligation and Liability. 
simple and special distinguished, 7, 8, 9. 
capacity of the parties to it, 18 to 22. 
CORPORATIONS, . 
may be party to a bill, &c. 19. | 
mode in which they may make bills, &c. id. 
cosrSs, 
what must be paid on ef proceedings, 1955 
. CREDIT, | | 
consequence of giving it to the drawee, 86, 130, 1 55. 


DAMAGE, 
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D. 
DAMAGE, 
why presumed to have been sustained by the holder's 
laches, 87. 
when the drawer and inde must prove that they | 
| have sustained it, 87, 89. 
DAMAGES, 
| whe the plaintiff is entitled to recover, 211 to 218. 
of the money for which the bill, &c, is pay- 
able, 211. 
interest, 213. 
expences e by the dishonour of the 
bill, 215 to 218. 
7 1 55 re- exchange, 215. 
| provision, 217. 
DATE, p | 
ofa bill, &c. | 
when essential to the validity of i it, 2 how to 
be written, 42, 138. 
bill without one, when payable, 43. 
of a protest, 159. 
DAYS OF GRACE, 
why 80 called, 139, 
on what bills, &c. allowed, 139, 144, 56. 
the number of them, 139. 
how computed, 140. 
DEATH, 
of drawee, 
no excuse for not p: regenting a bill, &c, for 
payment, 131, 2. 
not equivalent to notice of the dishonour of a 
bill, 88, 
of holder, 
when an excuse for not presenting a bill to 
drawee, 89, 131,2. 
to whom the right of tber 1 117. 


DEBr, 
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DEBT, 
action of, 219 to 221. 
its use, 219. 
when it may be —_—_ id. 
DECLARATION, | 
in assumpsit on \ abill &c. 184 to 192, 
where the plaintiff declares on the bill, &c. 
itself, 184. 
| inducement whether necessary or 
| not, id. 
cause of action how to be stated, 
185 to 189. : 
| how the bill, &c. should be 
set forth, 185. 
how it should be shewn that 
the defendant became 
party to it, 186. 
how the plaintiff's title 
should be stated, 187. 
the breach of contract, 188. 
of the money counts, and when proper to 
be added, 189. EF 
for money lent, 190. 
for money paid, 191. 
for money had and re- 
_ ceived, id. 
on an account stated, 192. 
precedents 233 to 1 | = 


DEEDS, 
why they bear internal evidence of a z consideration, 8, 


DEFENCE, | 
what may be advanced in an action on a bill, &c. 195. 

how to be taken advantage of, 197. 

| DELIVERY. Sec tit, Transfer. 
of a bill to the payee, when necessary, how to be 
made, and effect thereof, 61. 

DEMAND. See tit. Presentment for Acceptance and Payment. 
DEMAND, 


IN DE X. ; 292. 
DEMAND, 
of acceptance, o. 
of payment, need not be made of drawer of a bill be. 
fore action against indorser, 9g. 
_ DISCHARGE, See tit. Release and Waiver, 
DISCOUNT, 
what may be taken upon it, 54. 
| liability of the person receiving the discount, 63, 123. 
DIVIDENDS. * See tit. Proof. 
taking one don't discharge drawer or indorsers, 1 55. 
DRAFT. See tit. Check. 
DRAWER, 
signature of his name, | how and at what time made, 55,6. 
of a bill, his liability, 63. See tit. Obligation, 
how released, 65. See tit. Laches, Release, and Waiver, 


E. 
EFFECTS, | 
the want of in drawee's 1 | 
an excuse, | 
for not presenting a bill for accept- 
- ance or payment, 68, 132,4. 
giving notice of the disho- 
5 nour of a bill, 87,8, 99. 
EVIDENCE, 


distinction between that of record, specialty, and un- 
sealed written evidence, 8. 
of the usage of merchants, when admissible, 28. 
of the want of effects, what sufficient, 87. 
in an action of assumpsit on a bill, &c. 
under a writ of enquiry, 195. 
under an issue joined, 
on the count on the bill, &c. itself, 199 to 210. 
what must be proved, 
the making of the bill, &c. 200. 
the defendant's being party to it, id. 
the plaintiff's title, id. | 
the breach of contract, 202. 
how each fat must be proved, 204. 


EVIDENCE, 
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EVIDENCE, 
how each fact must be proved, | « 
what witnesses admissible, 204. 5. 
what sufficient proof of the bill's being made, 
205. 
of the defendant's being party thereto, 207. 
of the plaintiff's title, 208, 9. 
of the breach of contract, 210. 
on the money counts, 189 to 192. 
EXCHEQUER, COURT OF, 194. See tit. Practice. 
EXCISE, 
| bills payable to, how many Fun of grace allowed, on. 
EXECUTION, 
against body of one party to a bill, how far it affects 
the other parties, 124, 182. 
against goods of one party, its operation as to the 
other parties, 183. 
EXECUTOR, 
an acceptance by him an admission of assets, 82. 
may transfer a bill, 111. \ 
when he should present a bill for nne 132. 
EXEENCES, 
of protest, what, 92, 3, FR 161,2. 
what may be recovered in an action, 215 to 218. 
what may be proved under a commission of bank. 
ruptcy, 228, , 10. 
EXTINGUISHMENT, 
taking a bill, not an extinguishment of a prior debt, 
but amounts to an agreement to give credit, 62, 100. 
of right of action by death, &c. 181. 


( 


F. 


FEME-COVERT. See tit, Married Women. 

FICTITIOUS NAMES, 

of the consequence of making use of them in a bill, 
&c. 48, 58,9, 108. 

5 FOREIGN 
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FOREIGN BILLS, See tit, Bills of — 
FORGERY, 
when no defence, 206, 208. 
of an indorsement, when it conveys no interest, 110, 125. 
whether making use of fictitious names in a bill amounts 
to it, 48. | 
FORM, 
of a bill of exchange, 
the usual form, 3 $,6,7. 
in general no particular form necessary, 31. 
of an acceptance, 75. 
of an indorsement, 116, 117, 120. | 
of notice of non. acceptance, what necessary, 
of a foreign bill, go. 
| of an inland bill, 93. 
of an acceptance supra protest, 105, 
of a promissory note, 173. 
FRAUD, | 
transfer of a bill known to be of no value, its effect, 
124. 
FUND, 
of bills payable out of a particular one, 32. 


; G. 

GAMING CONSIDERATION, 
when it invalidates a bill, &c. 53. 

GRACE, DAYS OF. See tit. Days of Graces 


H. 
HISTORY, 


of bills and checks, 10 to 17. 
, of promissory notes, bankers* eash notes; and bank 
notes, 165 to 173. 
HOLDER, 
what conduct he should pursue, 66. 
1 See tit. ROE and Payment Supra Protest. 


8 ILLEGAL 
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J. 


ILLEGAL CONSIDERATION, 52. See tit. Consideration, 
ILLNESS, | | 
of holder, an excuse for not giving immediate notice of 
the dishonour of a bill, 89. 
INDORSEMENT. See tit, Transfer, 
on blank paper, how far it binds the indorser, „ 3. 
of a bill where it contains no words authorizing a 
trtansler, its effect, 109. 
what bills transferable by it, 48. 
of striking it out at the trial, 188. 
INFANTS, 
bills made by them, when 5 20, 21. f 
i payment to them when good, 149. | 
INLAND BILLS. See tit. Bills of Exchange. 
INSOLVENCY, 
of Jrawee, ho excuse for neglect to give notice of 
| the dishonour of a bill, 88. 
INSTALMENT'S, 
bill or note payable by, what may be pd on one 
default, 212, 


INTENTION, 
of the parties to a bill, &c. how 1 given effect 


| to, 57,8, 9. 
INTEREST, 


when recoverable, 213, 4. 
| for what time, d. 
INQUIRY, WRIT OF, 
when necessary, 195. 


of the evidence to be given on the execution of it.— 
See tit. Evidence. | 
I OU, 


don't amount to a promissory note, 173. 


J. | 
JOINT TRADER, See tit. Partners, 


JUDGMENT 
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JUDGMENT BY DEFAULT, 


of referring it to the master to > compute principal and 
interest, &c. 194. 


of executing a writ of inquiry, 194,5. 7 


L. 
LACHES. See tit. Neglect. 
consequences of it, 68, 86 to go, 101, 124. 


how waived, 101. 
LIABILITY. See tit, Obligation, 


of the parties to a bill, on acceptance being & dishonour- 
| ed, 100, 
LOSS, 


of a bill, 
buy the holder, 124. | 
consequences thereof, 110, 124, 5. 
notice of the loss ought to be given, 
127. 
of compelling the drawer to give 
another bill, 4. 


by the drawee, and what may thereupon be done, 
128. | | 


- M. 
MARRIED WOMEN, | | 
cannot be parties to a bill, 20, 21. 
cannot transfer a bill, 110. 


of payments to 1 150. 
MONTH, 


| how calculated in the case of bills, 143. 


| N. 
NEGLECT. See tit. Laches. 
to present for acceptance, 
when excusable, 68. 


8 | 2 | NEGLECT, 
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| NEGLECT), 
to present for acceptance, 
consequences of it how waived, 101, 
132. 
to present for payment, 
consequences of it, 130. 
how those consequences waived, 101, 
132. | 
to give notice of non-payment, consequences, 162, 3. 
NEGOTIABILITY, 
not essential to the validity of a bill, &c. 48. 
what words usual and necessary to make a bill nego- 
tiable, id. | | 
NON. ACCEPTANCE, 
conduct which holder —_ 8 pursue, 36 to 100. 
NON-PAYMENT, | 
conduct which the holder of a bill, & c. should there. 
upon pursue, 158. 
NOTARY PUBLIC, go to 93, 105, 161. 
his fees of office, 252. 
NOTES. See tit. Promissory Notes, Cash Notes, Bank Notes. 
NOTICE, 
of the discharge of a servant or agent, when neces. 
sary, and how to be given, 27. 
of the dissolution of a partnership, when necessary, 
and how to be given, 30. 
of a conditional acceptance, when necessary, and how 
to be given, 79, 82, 85, 89. 
of a partial acceptance, how far necessary, go. 
of an acceptance of a bill after due, 73, 74: 
of the loss of a bill, 127. | 
of non. acceptance. See tit. Protest. 
when necessary, 86 to 89. L 
consequences of not giving it, id. 90. 
form of the notice, go to 95. 
of the non. acceptance of a fo- 
reign bill. 
| NOTICE, 
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NOTICE, 


of non. acceptance, 
form of the notice, 
of the non. acceptance of a foreign bill, 


of noting and protest, when ne. 
cessary, 92. 


of the non. acceptance of an inland bill, 


93 to 95. 
when a protest may be made, 93. 
mode of giving it, 92, 95. 
of notice by the post, 95. 
time when protest must be made and notice 
given, 95, 6,7. 
by whom it should be given, 97,8. 


to whom it should be given, 98,9. 
ok non- -payment, 


rules relative to, in general same as those in 
the case of notice of non. acceptance, 158. 
at what time to be given, 153, 163. 
in the case of a foreign bill, 
id. 158, 162. 
in the case of an inland bill, 
| 153,8, 162. 
of the consequence of pay ing a bill after it, 1 50,1. 
NOTING, . 
a foreign bill for non-acceptance, 90, 1, 2. 
an inland bill, 94. 


O. 
OBLIGATION, 
of the drawer of a bill, 63. 
how discharged, 65. 
of the acceptor, 82, See tit, Acceptance. 
how discharged, 83. 
of the acceptor supra protest, 105. See tit. Accept- 
ance Supra Protest. . 
of the assignor, 108, 9, 121. 
of an indorser, 121,2. 


15 OBLIGA. 
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OBLIGATION, 
of an assignor by mere delivery, 122434 
of the maker of a note, 170. 
OVERDUE BILLS, 
of the transfer of them, 113. 


| p. 
PAROL ACCEPTANCE, | | 
how far binding, 76. | 

PARTIAL, 


whether the king it discharges the drawer 


and indorsers, 156. | 
by the drawer of a bill, when it discharges 
the acceptor, 84, 157. 
acceptance. See tit. Acceptance. 
indorsement. See tit, Transfer, 
PARTIES, 
to a bill, 18 to 30. 
capacity of them, 18 to 22. 
number and names of them, 22, 3. 
how a person may become a party, ö 
| by act of an agent, 24. 
EE | by act of a partner, 27. 
PARTNERS, 
exceeding six, how they must make bills, 19. 
when bound by act of co. partner, 27,8, 9, 72,5. 
how one should subscribe a bill for self and part. 
ner, 30, 56. 
N of the transfer of a bill by ny; 112. 
PARTNERSHIP, 
notice of the dissolution of it, When and how + to be 


ven Os 
PAYEE, 5 


how to be described in a bill, 46,7. 
PAYMENT, 
of a bill, 


why it must not be contingent, 32. 
| " PAYMENT, 


D 


ED 


PAYMENT, 
of a bill, 
after notice of drawer's bankruptcy, when good, 
74, 151. 
after having received directions from drawer or 
holder not to pay, 151. 
operation of it, 83, 115, 124, 150, 158. 
by and to whom it may be made, 149 to 153. 
at what time it should be made, 125, 150, 151, 
153, 163, 164. 
how to be made, where the value of the coin in 
which it was payable has been reduced, 154. 
where the course of exchange 
has altered since time when 
bill was due, 133. 
by draft on a banker, conduct which the holder 
should thereupon pursue, 154. 
supra protest, 
when and why it may be made, 163,4. 
by whom it may be made, 163. 
manner of making it, id. 
right of action acquired by the person paying 
Supra protest, 115, 164. 
of part, 
when a waiver of the consequences of the laches 
of the holder, 102. 
of debt and costs, 193. See tit. Costs. 


PLACE, 
where a bill made, when necessary to be stated therein, 
42. 
PLEAS. See tit. Defence, 
POST, 
sending notice of non. acceptance by it, when suffici- 
ent, 95. 
PRACTICE, 
what courts will refer it to the master to compute, &c. 
194. 
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PRESENTMENT. See tit. Ds. 
for acceptance, 
when necessary to be made, 67. 
at what time it should be made, 68, 69. 
manner in which it should be made, 70. 
of leaving the bill 24 hours, id. 
in case the drawee cannot be found, 
| or is dead, id. 
for payment, 
when necessary, 68, 86 to go, 130 to 134. 
when the acceptor may insist on the want of 
it, 130 to 134. 
by whom it must be made, 132, 134. 
to whom, and where it must be made, 85, 99; 
132, 3343520. 
time when it should be made, 130, 136 to 149. 
on what dependant, 136. 
whether a question of law or fact, 
137, 146,7. 
how the time is computed i in gene- 
ral, 138, 
of days of grace, 139. See tit, * 
of Grace. 
of usance, 141. See tit. Usance. 
when bill payable, 
at usance, 137, 141, 2, 3. 
at months after date, or 
sight, 143,4. 
at sight, 144,5, 6. 


on demand, 146 to 148. 
PROMISE, 8 


to accept in future, its operation, 77. 


to pay after notice of holder's n. binding, 102,3. 
PROMISSORY NOTES, \ 


defined, 165. 
origin of them, id. 


FPROMISSCORV 
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PROMISSORY NOTES, c 
their validity and negotiability, when and * eta. 
blished, 166,7,8, 


their resemblance to bills of exchange, 17, 169. 
in their requisites, 169, 
in the time when they are payable, . 
| form and requisites of them, 32,3,4, 173. 
must not be payable on a contingency, id. 
out of a particular fund, id. 
a by several when joint and when several, 175. 
stamps thereon, 175,6, See tit, Stamps. 
transfer of them, 176. WL 2 


PROOF, 
what necessary in an action on a bill, &c. See tit, 
Evidence. 
of a bill under a commission of bankruptcy, 155, 221 
to 231. 


PROTEST. See tit. Notice, 
for non- acceptance, 
of a foreign bill, 
when necessary, 86 to o. 
how and by whom to be made, 90, 1. 
when to be made, 92. 
at what time to be made, 95, 
notice of it when to be given, 92. 
of an inland bill, 
| what inland bills are protestable, 93. 
the use of protesting them, 94. 
by whom to be made, id. 
at what time to be made, 95. 
notice of it when to be sent, 97. 
notice of it to whom to be sent, 100. 
for non-payment, | | 
rules relative to, in general, same as in case of 
protest for non-acceptynce, 158. | 
of a foreign bill, 15 8. 


how and by whom made, 159. 
FTROTEST, 
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PROTEST, 
| for non-payment, 
at what time it Should be made, 162. 
notice of the dishonour, when to be given, 
162, 
of an inland bill, 
what may be protested, and the use of the 
protest, 160, 162. | 
how and by whom made, 161. 
at what time to be made, 162. 
notice thereof when to be sent, 161. 
for better security, 128,9. 
of acceptance upon it, See tit. Acceptance Supra Pro. 
test. „ 
of payment upon it. See tit. Payment Supra Protest. 
for non. acceptance or non-payment, where a bill has 
been lost, 128. 


PRO VISION, 
the nature and amount of it, 217. 
R. 
RECEIPT, 


whether it can be demanded on payment, 157. 
how it should be given, 1 7 0 
RE. EXCHANGE, 
the nature of it, 215 to 217. 
REFERENCE, | 
to the master, to compute principal and interest, &c. 
. 
RE. ISSUABLE NOTES, 176,7. 
RELEASE. See tit. Laches, Neglect, Waiver. 
parol release, its operation, 83. 
what operates as a release to the drawer and indorser, 
65, 86 to 90, 101, 124. 


4 


to the acceptor, $34, 5,6. 
REMOVAL, 
of the acceptor, what conduct holder must pursue 


thereon, 135. 1 
| R 
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REMEDY ON BILLS, &c. 

when by action, 178. 

when by proof under a commission of bankruptcy, id, 

221. 

REQUISITES OF A BILL, &c. 31 to 34. 
RESEMBLANCE, 

between bills and checks, 17. 

between bills and notes, id. 166 to 170, 


. * REVOCATION, 


of an indorsement, when it may be made, 119, 150. 
of an acceptance, 82, 151. 
ROBBERY: See tit. Loss. 
SATISFACTION, 45 
of a bill, &c. what amounts thereto, 182. 
SECURITY. See tit. Protest for Better Security. 
when the taking it from the acceptor discharges the 
other parties, 155. 
SERVANT. See tit. Agent. 
SHOP NOTES, 171. 
SIGNATURE, : 
of the drawer's name, how, and at what time it should 
be made, 55. | 
to a blank paper, 25, 
When, and how to be FR 201, 206,7. See tit, 
Evidence.. 


SIMPLE CONTRACTS. See t tit. Contract. 


SMALL NOTES AND BILLS, 
requisites of them, 42, 3, 4, 49, 113. 
stamps thereon, 39, 175. 
statutes relative to them, 255. 
SPECIALTY, 
nature and properties of . evidenced by it, 8, 
STAMPS, 
| on bills and checks, 16, 38, to 42, 63. 
when first imposed, 38. 
amount, 16, 38, 9. 
by whom to be paid, 39, 40. 
135 STAMPS, 
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STAMPS, 
on bills and checks, 
penalty for accepting or paying a bill not "TE 
Stamped, 40. 
at what time bills, &c. should be stamped, . | 
on promissory and other notes, 175, 6. 
on protests, 92, 159. 
STAYING PROCEEDINGS, 
on what terms, 193. 
STOLEN BILL. See tit. Loss. 
STYLE, 
| of old and new style, vbere it prevaila, 138. | 
SUPRA PROTEST, See tit. Acceptance and Payment Supra 


Protest. 
T. 
TENDER, 
| of bank notes, its operation, 172. 
TIME, | 


how computed in the case of bills, &c. 59, 138. 

of payment, ought to be stated in the bill, &c. 44. 

when a bill should be presented for acceptance, 68, See 
tit. Presentment for Acceptance, 

when a bill should be presented for payment, 136 to 
149. See tit. Presentment for Payment, 

allowed for acceptance, 72. 

when notice of non- acceptance or non-payment should 

be given, 95. See tit. Notice and Protest. 


TRANSFER," 


of a chose in action, no assignment of legal interest, 2. 
of a bill, &c. 16, 107 to 129. | 
what bill, &c. transſerable, and as againat whom, 
48,9, 107, 8, 9. 
who may transfer, 109, 110, 125, 6. 
time when a transfer may be made, 112 to 115. 
before the bill, &c. is made, 112. 
after it is due, 113. 


TRANSFER, 


1 v. . 


TRANSFER, 
of a bill, e. 
time when a transfer may be made, 
after it is paid, 115. 
mode of transfer, 115 to 121, 
when transferable by indorsement, 115. 
form of an indorsement, 116. 
various kinds of indorsements, 117. 
in blank, id. 
how made, id. 
operation of it, id. 
in full, 118, 
how made, id. 
its operation, id. 
restrictive, 119. 
how made, 1d. 
operation of it, id. 
when an indorsement may be made for less 
| than the amount of the bill, &c. 120, 
when transferable by delivery without indorse- 
ment, 115, 6, 8, 9. | 
of delivery of the bill, &c, to the assignee, 121. 
legal operation and nature of the transfer, 116, 
121, 8 | | 
right which it vests in the assignee, 1, 121,2. 
obligation imposed by a transfer, 
on an indorser, 109, 116, 121,2. 
on an assignor by delivery only, 109, 122,3. 
_ of\a promissory note, 176. | 
when re-issuable after payment, 176, 7. 


TRUSTEE, 


of bills, &c. pay able to one for the use of another, 48, 
112, 149. 
. v. 
VALUE RECEIVED, 


of the use of these words i in a bill, 49, 50, 93, 60s 
VARIANCE, 


between declaration and bill, &c. when fatal, 155. 
VERBAL, 


fs - IND E x. 
' VERBAL, | 


acceptance, See tit. Acceptance. 
when binding, 76. 
release, the W of 1 It, 83. 
VERDICT, 
for what to be taken, 211,2,3. 


| U 
USANCE, | 

defined, 147. 

double, treble, and half usance, what, 7d. 

length of it between different countries, what, id. 142. 

how calculated, 143 · | 
USURY, 

when it invalidates a bill, &c. 53, 54. 


W. 


WAIVER. See tit. 1 Neglect, Release. 8 
of the the obligation, 
| of a drawer or indorser, 124, 1 54,576. 
of an acceptance, 83 to 86, 156. 
| ol a conditional acceptance, 82 to 85. 
| of the right to 1nsist on the holder's nes, 101, 133. 
WITNESSES. See tit. Evidence, | 
| | when necessary, 
| | to a bill, 37. 
| | 5 to an indorsement, 11 
to a protest, 105. 
when admissible, 204,5 N . 
WOR DS, 
| | necessary to make a bill clad 48, 108. 
WRIT-OF INQUIRY,:: > © ; inet? 
| when necessary, 195. ; * 
of the evidence under it. See tit, Evidence, 
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Page 33, note l, insert—g T. R. 485. 

Page 56, I. 7, after the word necemary, insert —io subscribe the 
name of the firm, 01 at leasl. 

Page 75, I. 22, after Huld, insert—subscribe a name of the 
firm, or. | 

Page 78, for drawer, read—dranwee, 

Page 92, I. 15, for t, read—four. 

Page 131, note e, for sect. 17, read—seR, 7. 

Page 136, I. 21—page 137, l. 20, 23—page 145, 1. 4 from 
bottom, dele—check. 
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